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ABSTRACT
Transitional justice is built on the assumption that all societies with a legacy of human
rights abuses should implement a special set of mechanisms to address a violent past. In certain
cases, the law defines the scope of the transitional process and, occasionally, even the scope of
what is considered as “violence”. The objective of this research is to understand how transitional
justice is conceived and articulated in the ongoing Colombian armed conflict. To serve this
purpose, I ask three research questions. First, when and how does the Colombian government
engaged with “transitional justice” in its legal system? Second, how is “transitional justice”
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defined in the laws?; and third, who are “victims” and “perpetrators” represented within the
Colombian “transitional justice” framework? To address these questions, I analyzed two separate

sets of transitional justice legal documents.
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CHAPTER 1
INTRODUCTION
“En Colombia, en cambio, estamos intentando desarrollar una compleja modalidad de
Justicia transicional en un pais en el cual persiste el conflicto interno. Es decir, estamos

’

intentando reparar el bote en altamar, con fuertes vientos y furiosas olas.’

[In Colombia, however, we are trying to develop a complex version of transitional justice in a
country in which the internal armed conflict persists. That is to say, we are trying to repair the
boat at high seas, with high winds and furious waves.]

Eduardo Pizarro (2009)"

Colombia is one of the oldest ongoing conflicts in the world. For more than 50 years

large populations have suffered massacres, kidnappings and the crime of forced displacement
(Grupo de Memoria Historica 2013, p.33). From 2005 to 2015 the two administrations in
charge—Presidents Uribe and Santos—created Disarmament, Demobilization and Reintegration
(DDR) mechanisms through laws and regulations, in order to achieve a ceasefire with specific
actors of the conflict. In 2005 President Uribe set up a plan of negotiations with one of the actors
of the conflict: right-wing paramilitary groups. Those negotiations concluded in demobilization
through Law 975/05. From 2010, President Santos issued a set of laws with transitional justice

mechanisms such as assistance and reparation measures (Law 1448/11 and Acto

' Member of the Board of Directors of the Trust Fund for Victims, International Criminal Court. Current
Ambassador of Colombia to the Netherlands and Rapporteur of the Comision Historica del Conflicto y sus Victimas,
* In 2004, the Constitutional Court of Colombia (Corte Constitucional) declared a humanitarian emergency for the 4
million internally displaced people in the country (Sentencia T-025/04).
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Legislativo#1/12) and demobilization measures (Law 1424/10 and Law 1592/12). In 2012,
President Santos set up negotiations with the Fuerzas Armadas Revolucionarias de Colombia
(The Revolutionary Armed Forces of Colombia), FARC. By April 2015 he was exploring the
possibility of negotiations with the Ejército de Liberacion Nacional (The National Liberation
Army), ELN. All of those laws and regulations set out the parameters for the transitional justice
measures adopted in Colombia.

Transitional justice constitutes a set of standard mechanisms promoted by international
organizations of human rights. More than a set of discretionary mechanisms for helping societies
to overcome a violent past, transitional justice has become a global industry to promote the
values of liberal democracy (Theidon 2009; Nagy 2008; Frankzi and Olarte 2014). Transitional
justice is assumed as inherently positive and mandatory. The main assumption of those who
recommend transitional justice is that, regardless of the particular context of the war, a society
who has to overcome a history of egregious human rights abuses should engage in transitional
justice mechanisms. “Transitional justice, as both a phenomenon and a conceptual tool, is
regarded as inevitable and commonplace for anyone wishing to address the issue of past human
rights violations . . . Thus, within normative narratives of transitional justice, the concept of
transition is regarded as inherently positive and as requiring no further elucidation, just mere
inhabiting and embracing” (Ignatius 2011, p.177 and p.184).

From the point of view of critical human rights’, transitional justice processes are not
inherently positive, are not homogeneous and should not be mandatory. Understanding

transitional justice mechanisms as neutral can make invisible its contradictions and the social

3 See for example, Ross, A. and Sriram, C., 2013. "Critical Approaches to Human Rights," Social Science Research
Council. In:

http://www.ssrc.org/fellowships/subcompetitions/dpdf-fellowship/7A830765-EF37-E211-8EAC-
001CC477EC84/FC8B1C1A-F137-E211-8EAC-001CC477EC84/




injustice embedded in the political economy that supports them (Franzki and Olarte 2014). They
may incorporate elements of amnesty, and from a critical standpoint, amnesty may contribute to
impunity. In that sense, it is necessary to regularly evaluate transitional justice mechanisms
(Ross 2010a, 7).

As a political project, transitional justice processes have several interests in contention,
some of them incompatible, and in that sense it is not a homogeneous process (Theidon and
Betancourt 2006; Leebaw 2008). Critics have argued that transitional justice mechanisms often
deliberatively ignore aspects of the war, such as structural violence and its socioeconomic
factors. For scholars such as Miller (2008), this silencing may contribute to the continuation of
conflict.

Laws and regulations often have the power of defining the actors, the scope and the
timeline of the transitional justice process. The role of “the legal” in transitional justice has a
profound impact on its expansion and popularity. The idea of law in Western legal systems is
built on assuming a division between law and society, as if the law had a higher rationality that
works in a different direction from societies’ everyday life. This perspective of the law as a field
that is “autonomous, self-sufficient, rational, correct and disconnected from everyday life”
(Blomley 1994; Gordon 1984) implies two assumptions: that the law is detached from the
historical and political circumstances in which it was created; and that the law does not need to
be critically evaluated. Critical legal studies challenges these ideas by proposing an
understanding of the law as an “open” system, created as a historical and political artifact that is
necessarily implicated in the political negotiations of values between power agents. Those power
agents usually belong to the space of sovereign power that is exerted within the borders of the

nation-state. However, “Though at times, the space of law corresponds with state territoriality, it



can also take other spatial forms” (Barkan 2013, p.88). According to Barkan (2013),
“Sovereignty defines territory and binds it to a system of law. In doing so, sovereign power
produces both an inside and an outside to the constituted order. However, what is outside of the
law still bares a relation to sovereign power.” (p.89). In this case, international human rights
institutions and procedures constitute important agents that have the power to define the actors,
the scope and the timeline of the transitional justice process.

In this thesis I wanted to answer the following research questions: First, when and how
does the Colombian government engage with '"transitional justice" in its legal system?
Second, how is transitional justice defined in the laws? And third, how are social actors
identified and represented within the Colombian transitional justice framework?

To answer those questions, this thesis has six chapters. In chapter 2, I describe my
conceptual framework, particularly based on critical human rights and critical legal geography
literatures. In chapter 3, I provide a description of violence in Colombia in order to situate my
critique in this specific context. In chapter 4, I explain my data collection and data analysis
methods. Chapter 5 contains the analysis of my findings in the context of my conceptual
framework and my case study. In chapter 6, I state my findings and questions for further
research.

I conduct an analysis based on two lists of questions, which I called “critical sub
questions”. Throughout my analysis I identified Law 975/05 as the first transitional justice
important law. I also identified that the President Uribe and President Santos administrations
have created transitional justice laws in Colombia, but these laws were created under opposed

discourses related to violence, and under different sets of political goals.



The Uribe administration (2002-2010) proposed the Democratic Security Policy (PSD) as
a strategy to combat armed groups. That strategy included a military offensive against armed
groups, especially against guerrilla groups, and implied that the government would not negotiate
with them. The bill of Law 975/05, issued during the Uribe administration, does not use the
expressions “transitional justice” and “internal armed conflict”. However, the Constitutional
Court evaluated Law 975/05 and gave that law the status of a “transitional justice” law. The
Santos administration (2010-2018) explained the violence within the discourse of human rights
and international humanitarian law as an internal armed conflict. This decision allowed the state
to negotiate with guerrillas and to apply the international humanitarian law, which is the body of
laws that regulates armed conflicts. The Santos administration inserted the concept of transitional
justice in the Colombian Constitution, which includes the possibility of suspended sentences and
alternative punishments for ex-combatants. The International Criminal Court (ICC) approves the
peace process with the FARC guerrilla, but insists that prosecution processes for war criminals
must include prison sentences. These views on violence suggest tensions within the transitional
justice project. To understand that contention, I divided the laws into two sets and analyze them
separately. For my analysis I created two sets of specific questions that I called “Critical Sub-
questions”. These questions helped me to identify how the laws define transitional justice, which
of them make reference to violence as an “internal armed conflict” and how the laws represent
the different actors of the transitional justice process.

I identified that transitional justice in Colombia applies to specific people, in a specific
timeline, under specific conditions. While these laws create categories of inclusion, they
simultaneously exclude several people harmed by the war or by the violence associated with it.

Finally, I identified that laws are essential in the Colombian transitional justice project, which I



define as a set of mechanisms created from 2005 to 2014 to address human rights abuses
committed by specific armed groups (mostly paramilitary and guerrilla groups) from January 1,
1985 until the present, as well as to demobilize those armed groups. Those laws associated with
transitional justice produce specific subjectivities of who is considered —and who is not
considered—as victim and as perpetrator. The analysis also raised several questions for further

analysis that I will state in the last chapter of this thesis.



CHAPTER 2
CONCEPTUAL FRAMEWORK

In 2004, the United Nations defined transitional justice as “the full range of processes and
mechanisms associated with a society’s attempts to come to terms with a legacy of large-scale
past abuses, in order to ensure accountability, serve justice and achieve reconciliation. These
may include both judicial and non-judicial mechanisms, with differing levels of international
involvement (or none at all), and individual prosecutions, reparations, truth-seeking, institutional
reform, vetting and dismissals, or a combination thereof” (United Nations 2004, p.8).

Transitional justice is built on the assumption that all societies with a legacy of human
rights abuses should implement a special set of mechanisms to prosecute perpetrators,
compensate victims, and make an institutional reform to address the past. Transitional justice as
neutral, homogeneous, and inherently positive mechanisms have been increasingly promoted by
their advocates, particularly institutions such as the International Center for Transitional Justice
(ICTJ) and the United Nations (UN).

In the present chapter I will start by first describing the previously mentioned assumptions.
Second, I will discuss two of the most important critiques made by human rights scholars:
transitional justice as a global industry that promotes liberalization and transitional justice as a
field of contention. Third, I will explain the role of the law in transitional justice.

Transitional justice: normative approach
The concept of transitional justice was originally developed within the context of

transitions from dictatorships to liberal democratic regimes in the 1980s and 1990s in Latin



America, and later on, was replicated in certain African conflicts. Currently, it is commonly
used for designating the attempts to address legacies of human rights abuses. Transitional justice
has become a dominant form in human rights literature, at the point of being considered by the
international community as the only correct approach for addressing egregious crimes. The
United Nations emphasizes a unified concept of transitional justice, as well as a set of standards
and guiding principles for a common understanding of this ideal. “Concepts such as ‘justice’,
‘the rule of law’ and ‘transitional justice’ are essential to understanding the international
community’s efforts to enhance human rights, protect persons from fear and want, address
property disputes, encourage economic development, promote accountable governance and
peacefully resolve conflict. They serve both to define our goals and to determine our methods . . .
To work together effectively in this field, a common understanding of key concepts is essential”
(United Nations 2004, p.5). The International Center for Transitional Justice (ICTJ), an
organization that advises countries on addressing legacies of human rights abuses, echoes these
claims. According to the ICTJ (2009), the common core elements of transitional justice include
flexible prosecution processes, comprehensive reparation programs, creation of Truth
Commissions, and institutional reform processes.

Subotic (2012) states that transitional justice advocacy has changed significantly within the
past two decades. “While it used to be aimed primarily at discretionary mechanisms for societies
to deal with past violence, it is now increasingly legalized and directed at broader issues, such as
postconflict peace accords, and even longer-term goals, such as instituting democracy, rule of
law and a culture of human rights.”(Subotic 2012, p.115) She defines transitional justice
advocacy as “an active network of institutions and individuals who advocate for and help design

TJ institutions around the world” (p.107), and studies international transitional justice advocates



such as Human Rights Watch (International Justice Program), Amnesty International (Campaign
for International Justice), the International Center for Transitional Justice (ICTJ), the Center for
Justice and Accountability (CJA), the Open Society Justice Initiative Institute and the Coalition
for the International Criminal Court.

According to Ruti Teitel (2003), transitional justice “moves from the exception to the norm
to become a paradigm of rule of law. In this contemporary phase, transitional jurisprudence
normalizes an expanded discourse of humanitarian justice constructing a body of law associated
with pervasive conflict, which contributes to laying the foundation for the emerging law of
terrorism” (pp.71-72). Transitional justice has expanded to offer assistance, peacekeeping and
peacebuilding measures. As a result, it requires a large and expensive bureaucracy.

Critical views on transitional justice

Transitional justice advocates usually present it as a set of value-free, neutral
mechanisms. This understanding has become preponderant in human rights literature, “achieving
the status of common sense” as Theidon (2009) states. For critical scholars, assuming transitional
justice as neutral (non-political) ignores its own conceptual limits, political consequences and,
most importantly, its contradictions. Franzki and Olarte state that transitional justice
mechanisms are not neutral. For them, the intended transition to peace is bonded to the political
and socioeconomic projects that promote liberalization. “The ideas and norms that form the basis
of transitional justice mechanisms and which are elaborated and justified in transitional justice
research are conceptually reflective of the ‘demo-liberal’ context in which the field emerged in
the 1990s” (Franzki and Olarte 2014, p.202). In this sense, transitional justice originally emerged
to promote a specific global order, which means that it is not an unbiased set of mechanisms for

achieving inclusive lasting peace and reconciliation. Hence, the goals of that global order



exclude other possibilities for seeking accountability. As Miller (2008) states, “transitional
justice as both literature and practice offers more than just a set of neutral instruments for the
achievement of the goals of justice, truth and reconciliation. It also serves to narrate conflict and
peace, voice and silence, tolerable structural violence and intolerable physical atrocity” (p.267).

Critical human rights approaches also challenge the premise that transitional justice
models are inherently positive. As Kimberly Theidon (2009) states, “there is a teleological aspect
to the concept of transition: ‘before’ was worse, and ‘after’ will lead to something better”
(p.295). In that sense, . . . within normative narratives of transitional justice, the concept of
transition is regarded as inherently positive and as requiring no further elucidation, just mere
inhabiting and embracing” (Ignatius 2011, p.184). Also, Carothers (2002, p.8) pointed out that
the definition of transition—what he calls paradigmatic transition—rests on core assumptions
such as the idea that any country moving away from dictatorial rule or from egregious human
rights abuses can be considered as a country in transition towards democracy. Democratization,
and consequently transition, is assumed as occurring over coherent and sequential stages until
reaching a final and sustainable consolidation. As a consequence, transitional justice is imagined
as a set of lineal processes that usually culminate in reconciliation. “Even though transition is
supposed to signify merely change, which can be either positive or negative, theorists within the
normative discourse of transitional justice have tended to zealously overemphasize the positive
value of the concept” (Ignatius 2011, p.182).

Transitional justice as homogeneous is also problematized in the literature. Bell (2009)
argues that “in periods of radical change different political goals can be incompatible” (p.125),
so the decision to create a transitional justice process must address the possibility that transitional

justice goals could not be reached continuously, effectively, and simultaneously. Theidon and
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Betancourt (2006) state that in a transitional process there are multiple transitions that are usually
opposed and contested. Lyons (2010) describes transitional justice as a “field of contention”
(p.25). These transitions produce different “transitional subjects”, such as combatants, who leave
their guns, as well as governments who look for ending the violence and communities who
receive ex combatants. (Theidon and Betancourt, 2006). Additionally, Leebaw states that the
goals of transitional justice and national reconciliation may be opposed. “The promotion of
transitional justice to support national reconciliation is puzzling given that transitional justice
institutions were historically seen as a threat to national reconciliation. Because truth
commissions and criminal tribunals investigate extremely divisive and violent histories, they
have often been viewed as obstacles to reconciliation and charged with ‘opening old wounds,’
generating political instability and interfering with forward-looking political change” (Leebaw
2008, pp.96-97).

Transitional justice assumes ideal subjects whose goals and expectations are
homogeneous and that are able and willing to ask for forgiveness and to forgive. As Brudholm
argues, “much talking and thinking about postconflict justice and reconciliation has focused on a
model of an idealized actor who demonstrates a readiness to forgive and reconcile and a capacity
to let go the past in order to move forward. This construction alienates those who do not adopt
the reconciliation model, undermining the very intent of such projects” (2008, p.6, as cited in
Ignatius 2011, p.186). Linked with the argument above, the idea that people are always involved
and benefited from participating in transitional justice mechanisms is also widely assumed. This
creates a disconection between the theoretical legal project of justice and everyday life. “Typical
transitional justice approaches thereby run the risk of creating widespread and ultimately unmet

expectations of justice without delivering real, present-day peace for citizens. This undermines
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the transition itself” (Chang and Segura 2012, p.176). The emphasis in transitional prosecutions
is usually on high-ranking criminals, but other sources of violence, and most importantly, their
impact in people’s everyday life is usually ignored. “A focus on the ‘big” questions of
transitional justice also obscures the links between crimes committed during the war and the high
crime rate in the present” (Chang and Segura 2012,p.175). For Chang and Segura (2012) “This
mismatch between analytical models and people’s lived experiences of violence has important
consequences and creates something of a false dichotomy between security and justice.
Inevitably, when forced to choose between the two, many people will choose security because it
offers benefits that are perceived as more tangible and immediate than those of justice” (p.177).
According to Nagy (2008), “transitional justice may be alien and distant to those who actually
have to live together after atrocity” (p.275). In this sense, critical approaches also show the need
of see the complexity in processes of transition, particularly, “how transitional justice concepts
and mechanisms may be simultaneously enabling and constraining; they may facilitate social and
political mobilization against oppressive forces, or may be used to legitimize or normalize
unequal structures of power and authority” (Theidon 2009, p.297).

Critics argue that transitional justice has become a “global industry” (Theidon 2009,
p.296) or a “global enterprise” (Miller 2008, p.268). As Theidon (2009) states: “There is a global
transitional justice industry, composed of teams of expert consultants, standardized software
packages for data management, and a set of assumptions regarding how to ‘do memory’ and why
memory matters” (p.296). For Franzki and Olarte (2014), transitional justice has become a brand
that identifies a standard procedure for addressing human rights abuses. “It could be argued that
within 20 years, the notion of transitional justice has accomplished what most advertising

specialists can only dream of, namely, that most people identify a specific brand with an entire
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product group” (Franzki and Olarte 2014, p.201). One big deficiency of transitional justice is its
neglect of the economic factors of violence. Focusing on one specific kind of violence (armed
conflict or dictatorship), it ignores other forms of violence, including inequality and structural
violence. It also excludes the possibility of socioeconomic redistribution of resources.
Transitional justice treats “inequality or structural violence as contextual background rather than
central issues in transition” (Miller 2008, p.266).

For Miller (2008) this economic invisibility has three costs: a) an incomplete
understanding of the origins of the conflict; b) an inability to imagine structural change due to a
focus on reparations, and c) the possibility of renewed violence due to a failure to address the
role of inequality in conflict. In this sense, critical approaches insist on the need of constant
evaluation of transitional justice and in the expansion of its mechanisms to the socioeconomic
causes of violence (Ross 2010a, p.7). For Jones, Bernath and Rubli (2013), this approach “does
not assume that it is necessary a rejection of transitional justice as such, but rather that it may, if
taken seriously, tell us something about the presence of divergent approaches to peace and
justice within a given society”. (p.6).

The “legal” in transitional justice:

The idea of law in Western legal systems is built on assuming a division between law and
society, as if the law had a higher rationality that works in a different direction from societies’
everyday life. Scholars in that legal dominant tradition “divide the world into two spheres, one
social and one legal. ‘Society’ is the primary realm of social experience. It is ‘real life’. ‘Law’ or
‘the legal system’, on the other hand, is a distinctly secondary body of phenomena. It is a
specialized realm of state and professional activity that is called into being by the primary social

world in order to serve that world’s needs” (Gordon 1984, p.60). This conception creates a

13



disconnect between everyday lives and the rationality of legal knowledge. As Gordon (1988,
p.16) states, “Legal discourses are saturated with categories and images that for the most part
rationalize and justify in myriad subtle ways the existing social order as natural, necessary, and
just.” I, as Hutchinson & Monahan (1984) said, law is “simply politics dressed in a different
garb” (p.206), legal analysis must become a way to uncover the hidden meanings, rules and
structures of power hidden in the law.

The rise of international institutions that promote transitional justice has had a definite
impact on the adoptions of legal international mechanisms as the standard response to heinous
crimes. According to Subotic, “solving problems through an institutional or a legal setting is
becoming an increasingly internationally accepted practice even for issues that previously were
not considered to be in the legal purview, such as legacies of past violence” (Subotic 2012,
p.109). The creation of institutions such as the ad hoc tribunals for Yugoslavia (ICTY) in 1993,
Rwanda (ICTR) in 1994 and later the International Criminal Court (ICC) in 2002
institutionalized international legal responses to human rights abuses.

The scope of transitional justice continues expanding. According to Subotic, “the new
approach recast TJ from a moral or legal duty to one that is instrumental, that can be used as a
political tool of peacebuilding. This recasting is important because it provides justification for
increasing judicial intervention in ongoing conflicts, such as the ICC’s indictments related to the
ongoing conflicts in Libya, Sudan, Uganda, Ivory Coast and the Democratic Republic of the
Congo” (2012, p.116). Through its process of institutionalization and “lawyerization” (as Subotic
[2012, p.109] names it), transitional justice works as a “definitional project explaining who has
been silenced by delineating who may now speak, describing past violence by deciding what and

who will be punished and radically differentiating a new regime in relation to what actions were
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taken by its predecessor” (Miller 2008, p.267). This definitional project raises a question about
the goals of transitional justice mechanisms: It is justice the real concern of transitional justice
processes?

As Theidon (2009, p.298) states, “engaging with transitional justice mechanisms may be
a way to gain admission into prestigious international organizations or to ‘clean up’ a recent past:
justice may be a minor or non-existent concern” (Theidon 2009, p.298). Post-conflict is usually
preceded by an explicit conclusion of violence: a ceasefire or a peace agreement is the typical
expression of the end of a war. However, as Ross (2010a) points out, establishing a transitional
scenario as “post-conflict” is problematic and has serious implications. “The power to determine
when a intervention is ‘post’ (or following) a particular conflict reveals significant aspects of the
power-relations associated with, and created through, the conflict. Moreover, the power to
determine that a particular policy is an element of ‘reconstruction’ carries further significance”
(p.1). Ross asks, “What counts as ‘post’? Who has the power to determine that a conflict has
entered a ‘post-conflict period? How does this determination affect the material interests of the
population impacted by the conflict and its associated violence? How does the ability to
determine the ‘post’ influence future power-relations? How is the post-conflict phase (possibly)
detrimental to peace and human security—and why?”” (Ross 2010a, p.1)

For Ross, the ‘post’ in ‘post-conflict’ has agency. It is “far from static, fixed, or an
already determined self-evident fact. Rather, the ‘post’ is an influential feature in the dynamics
of power, violence, conflict, and conflict resolution” (Ross 2010a, p.3). As Ross (2010a) states,
“in the event that violence and social suffering continue in the ‘post-conflict’ period, and despite
reconstruction efforts, we can become perhaps even more cynical and suggest that contemporary

patterns, projects and policies of ‘post-conflict reconstruction” might actually contribute to the
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conflict’s continuation rather than resolution” (p.2). In his analysis about corporate power,
Barkan (2013) asks how the global order of corporate capitalism “created and repeatedly
justified for its abilities to ‘improve life, to prolong its duration, to improve its chances, to avoid
accidents, and to compensate for failings’ [citing Foucault 1975-1976, p.264], results in a
system that routinely denies housing, clothes, food, work, and essential medicines; that exposes
populations to unsafe living conditions and environmental hazards; and that constantly attempts
to push workers into depoliticized forms of bare life” (p.161). This analysis is useful to describe
the aforementioned critiques on transitional justice. Critics ask how the global industry of
transitional justice created and justified for protecting humans from violence and guaranteeing
their rights, results in a system that exclude those who have suffered for decades the
socioeconomic impact of war and of structural violence. In Chapter 3 I will explore the
Colombian war, its implications, irreconcilable goals and contentions in political agendas around

transitional justice in Colombia.
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CHAPTER 3
CASE STUDY: VIOLENCE IN COLOMBIA

Colombia’s war is one of the oldest in the world. According to the United Nations,
Colombia’s war has produced the second greatest number of internally displaced people (United
Nations High Refugees Commission, 2013), with more than 6 million people displaced. In April
of 2015, the Colombian Unidad para la Atencion y Reparacion de Victimas (The Unit for
Attention and Reparation of Victims) reported a total of 7,337,667 victims of what the current
Colombian government calls the “internal armed conflict”*. However, that number is based on
people affected by specific forms of violence—‘heinous crimes”— that occurred from 1985 until
the present and which were also registered in the state victims’ program. In consequence, it is
difficult to determine how many people have been affected by violence throughout centuries of
brutal conflict.

Particularly, there is a lot of controversy among scholars and politicians about the origins,
circumstances and consequences of the current violence. Coming from academics, politicians,
armed groups, victims associations, ex-presidents and many others, multiple narratives in a
strongly polarized country try to make sense of decades of incessant violence. In the last 10
years, the government has designated 3 national commissions to investigate and make reports
about the war. From 2005 to 2015 the National Reparation and Reconciliation Commission,
(CNRR), and the National Center for Historical Memory (CNMH) wrote around 30 reports to
recount regional and national heinous crimes. In 2014, in regard to the peace talks with the

FARC guerrilla group, delegates designated a commission of scholars in order to clarify the key

* In http://www.unidadvictimas.gov.co/index.php/en/ , last accessed: April 26, 2015.
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historical aspects of the violence in Colombia. This commission is called Comision Historica del
Conflicto y sus Victimas (Historical Commission for the Conflict and its Victims®). Scholars
Eduardo Pizarro, Victor Moncayo, Sergio de Zubiria, Gustavo Duncan, Jairo Estrada, Dario
Fajardo, Javier Giraldo SJ, Jorge Giraldo, Francisco Gutiérrez, Alfredo Molano, Daniel Pécaut,
Vicente Torrijos, Rendn Vega and Maria E.Wills were chosen by the peace negotiators to write
their own versions (12 essays, 2 reports in total) of the history of violence in Colombia. These
essays were released in February 2015. In contrast with those narratives, Colombian transitional
justice laws, issued between 2005 and 2014, are focused on specific crimes in specific times, and
its transitional mechanisms do not address the socioeconomic factors of the war. The economic
component of the war in Colombia appears in the laws only as secondary information for
framing the actual problem.

This chapter is an attempt to narrate key points of the history of violence in Colombia,
and how it is —and remains today—historically related with socioeconomic factors that promote
it and keep the country far from peace. In the following paragraphs I will describe historical
episodes of violence in Colombia, using certain key points (and also possible contradictions), of
narratives offered by the Historical Commission (2015), as well as some references to other
scholars. I will present the main points of some narratives, leaving an in-depth analysis of those
narratives for further research. I will conclude the chapter by describing the specific
understanding of the conflict by the two governments responsible for issuing transitional justice
laws over the last 10 years in Colombia.

Narratives of Violence in Colombia
During the so-called “Encounter” in the 15™ century, colonizers enslaved entire

indigenous populations in the Americas and exterminated most of them, bringing almost three

5 In this text I will refer to this commission as the Historical Commission.
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centuries of brutal colonialism in the entire North, Central and South American territories. It
includes the territory of what was named by Spain “E!/ Nuevo Reino de Granada” and is
currently called “Republica de Colombia”. After independence in 1810, Colombia faced more
than 8 national and 14 regional civil wars (Pizarro 2015, p.9; Wills 2015, p.5). Amongst others,
the “Guerra de los Mil Dias” (The War of a Thousand Days, between 1899 and 1902) triggered a
strong polarization between the Liberal and Conservador political parties. As a result, Colombia
began the 20" century at war, and in 1903 Panama partitioned from Colombia.

There is not an agreement about the origins of the Colombian conflict. Scholars locate the
origins of the conflict in different moments in the 20" century. Vega (2015) situates it in a
process of permanent subordination between Colombia and the United States, which began in the
1800s, continued in the 1900s, and has lasted until the present. Moncayo (2015) presents certain
examples of subordination to North American contra-insurgency policy: the creation of the
Organization of American States, the signing of the Pacto de Asistencia Militar of 1952, the
organization of the Batallon Colombia (Colombia Troop) for participation of Colombia in the
Korean War, the establishment of the special CIA secret team of October 1959, the creation of
the Administrative Department of Security in Colombia under the model of the FBI and the
launching of napalm bombs with US assessment and the organization of paramilitary groups in
1955. (p.28; also see Vega 2015, pp.13-15). Vega (2015) adds the war on drugs and the Plan
Colombia as expressions on Colombia’s subordination to the US (pp.37-52).

Fajardo (2015), Molano (2015), de Zubiria (2015) and Giraldo SJ (2015) identify the
origins of the conflict in the land struggles of 1920s. In the 1920s and 1930s the economic
growth due to the increase of coffee production triggered migration of campesinos (peasants) to

the cities and an increased interest in land by entrepreneurs. “Stagnating or declining incomes
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related to the world depression and to heightening population pressure on the land were elements
of the Colombian brew in the 1930s. By the end of the coffee era (1880-1930) during which that
product became Colombia's dominant export, land had become increasingly valuable and the
conditions for a crisis of conflict around it had been met. The profitability of coffee exports was
the basic ingredient” (Berry 2002, p.5). It also triggered new processes of de facto colonization
of land in rural areas. Landowners and entrepreneurs found in these migrations an opportunity
for land encroachment, and those processes happened with complete absence of state (legal or
military) punishment and control. “The rapid expansion of the transportation network and the
growing demand for coffee led to an appreciation in rural land values and brought large
entrepreneurs onto the prowl for land, leading to a great increase in the number of encroachments
on squatter-occupied land between 1918 and 1931” (Berry 202, p.5). As a consequence, as
Fajardo (2015, p.8) states, three main factors were causes of tension in the 1930s: an excessive
concentration of rural property, the uncertainty about methods of appropriation of badlands, and
the weak legitimacy of property titles. Measures such as the acknowledgement of union and
women’s rights triggered peasant awareness of their right to land and during those years they
began to gather in order to invade and protect lands from which they had been dispossessed. It
also triggered discontent to large landowners and entrepreneurs, who soon gathered and
withdrew their support from the Liberal party (Pizarro 2015, p.12). According to Pizarro (2011)
and Behar (1985), it triggered the emergence of numerous peasant agrarian movements—Ligas y
Sindicatos—that were organized around the struggle for land reform. It intensified due to a weak
state, one unable to control its own territory, where the massive displacement of peasants

sharpened land concentration and triggered poverty and misery (Pizarro 2015, pp.13-14).
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A partisan struggle triggered a bloody period in Colombian history called “La
Violencia”, in which the two traditional parties (Liberal and Conservador) fought for national
and regional power. This period of time (1948-1956), triggered by the killing of the presidential
candidate Jorge E. Gaitan on April 1948, brought devastation to cities and intensified in rural
areas, where it combined with the above mentioned problems on land tenure.

According to Pécaut, in Colombia in the 1930s the traditional bi-partisan system and the
struggle that caused “La Violencia” were essential to violence and exclusion. Unlike other
countries of the region, authority in Colombia has mostly been based on civil, not military,
power. During the 1930s and 1940s the differences between the parties became stronger. As
Pécaut (2015) says, the two traditional parties formed opposing political cultures. The
Conservadores claimed their proximity to the Catholic Church and defended conservative
values. The Liberales could not come to an agreement and divide into groups, some of which
claimed to defend peasant and laborers rights. However, in their foundations both rested on
networks manipulated by local leaders (pp.8-9; also see Wills 2015, pp.4-7)

Gutiérrez (2015), Giraldo (2015) and Torrijos (2015) state that the origins of the current
Colombian conflict are located in the Frente Nacional (National Front) period, in the 1960s,
when the FARC and ELN guerrilla groups made the final decision of defying the state’s
authority (Torrijos 2015, pp.1-2; also see Gutiérrez 2015, pp.10-12; and Giraldo 2015, pp.3-10).
Although these scholars acknowledge the existence of violence in the 1920s and 1930s, they
believe that the two periods of violence (before and after the Frente Nacional ) have different
circumstances, actors and motivations. “La Violencia” was resolved in a power-sharing pact
between Liberal and Conservador parties called the Frente Nacional. This pact, however,

excluded other political organizations, such as peasant movements and the Communist Party. On
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the contrary, those movements and political organizations were strongly proscribed. As Vega
(2015) points out, the Frente Nacional establishes a bipartisan exclusionary order that, to silence
popular discomfort, resorts to repression, the emergency state, and counter-insurgency (p.22).
Although the Frente Nacional succeeded in solving the bipartisan war, one of its main failures
according to Pizarro (2015, p.35) was that it was not able to articulate a comprehensive agrarian
reform. According to Molano (2015, p.46), the absence of agrarian reform triggered a new wave
of migration in the countryside in the 1970s, and that process happened in parallel to the rise of
the cocaine business. For that reason, as Molano (2015) states, the countryside suffered the worst
consequences of multiple kinds of violence in the struggle for controlling the resources derived
from coca leaf cropping and processing, and cocaine commercialization.

Another important episode was the creation of diverse guerrilla groups in the 1960s and
the subsequent emergence of drug trafficking in the 1970s. During “La Violencia” groups of
peasants settled especially in Tolima, Huila and Cundinamarca as self-defense groups. Their
leaders —among others, Pedro Marin, alias “firofijo”, who later on would cofound and lead the
FARC guerrilla group—gradually adopted the ideological flags of communism. In the late
1950s, the Colombian military attacked those rural settlements in governmental attempts to
recover control of the territory those groups claimed to be under their control. After successfully
responding to the attacks, the settlements established themselves as guerrilla groups in 1964,
under the name of Fuerzas Armadas Revolucionarias de Colombia, FARC (Pizarro 2011).
Several guerrilla groups, such as the Ejército de Liberacion Nacional, ELN (1962); the Ejército
de Liberacion Popular, EPL (1967); and Movimiento 19 de Abril, M-19 (1974) also arose in the
1960s and the 1970s, while the state fought them with the support of the United States and its

doctrine against communism. As Pizarro (2015) points out, except for the FARC guerrilla
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group, whose origins are in the self-defense groups and the Colombian communist guerrillas of
the 1950s, all guerrilla groups arose as urban organizations and were led by students and
professionals (p.23). In the 1980°s the Colombian President Belisario Betancur (1982-1986)
decided to create a peace strategy that included amnesties for guerrilla members, and about 373
ex-combatants were awarded these amnesties (Ramirez & Restrepo 1991)°. These agreements
finally failed and military activity of guerrilla groups intensified (Grupo de Memoria Histérica
2013, p.173).

In the 1970s, the business of cocaine production and distribution complicated the existing
violence in Colombia. Drug trafficking arose in the1960s and 1970s, when practices of
smuggling increased due to a crisis in the economy, particularly in the production of coffee and
cotton. As the prosecution of smuggling groups in the 1970s became stronger, groups in the
Uraba and Guajira regions of northern Colombia began trafficking marijuana. Drug dealers such
as Pablo Escobar and Carlos Ledher began producing and distributing cocaine. The Medellin
cartel undertook a series of attacks against state officials in the 1980s that produced thousands of
killings, threats and kidnappings. “Plata o plomo” (“accept the money or face the bullets”)
became a Medellin cartel’s colloquial slogan to threaten people and persuade them to receive
bribes, or otherwise be killed.

The violence from drug cartels became acute at the end of the 1980s, when the attacks
became more massive and included bombing malls, airplanes and entire neighborhoods, along
with the selected killing of politicians, judges and journalists. Although the rise of drug
trafficking and guerrilla groups were independent processes, drug dealers found important

support from guerrilla and paramilitary groups, who found in drug trafficking a way of financing

% Three agreements were signed: one was signed with FARC in La Uribe, Meta (Acuerdos de La Uribe) in March
1984, other with EPL in El Hobo, Huila (Acuerdos del Hobo) in August 1984 and other with the M-19 (Acuerdos de
Corinto) in August 1984.
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their activities (Molano 2015, p.47). It also involved political parties, whose members began
financing their campaigns with money derived from drug trafficking (see Duncan 2015, p.1;
Gutiérrez 2015, pp.15-18).

The rise of right-wing paramilitary groups—commonly called Autodefensas Unidas de
Colombia, AUC—greatly complicated the armed conflict, which, from being a conflict between
insurgency and contra-insurgency, became a conflict between multiple actors and multiple
contested interests. Paramilitary groups (AUC) arose in the 1980s as another violent agent
whose purpose was to fight the guerrillas’ criminal activities against large landowners in the
areas of Cordoba and Antioquia (two of the most important banana, coffee and cocaine
producers [Gutiérrez 2006]). Soon, these paramilitary leaders forged alliances with the Medellin
and Cali drug cartels and state officials, in order to protect land and corridors that were used to
produce and distribute cocaine. These new alliances triggered a more aggressive guerrilla
offensive. However, in the 1990’s, financial support was also extended to the guerrilla’s drug
trafficking activities, and this support generated contention among all illegal forces, as well as
between them and state military forces. For Pécaut (2015), among those multiple interests are
also included those of what he calls “opportunistic third parties”, political leaders that wove
alliances with paramilitary groups to obtain their political support, or to accumulate displaced
people’s land and goods. Also, possibly included in this category are national and multinational
companies allied with paramilitary fronts in order to generate massive displacement of people,
illegally occupy their lands or buy their lands below their commercial value (p.11, as cited in
Pizarro 2015, p.49. Also see Fajardo 2015, p.44).

Additionally, in the late 1990’s the FARC guerrilla intensified its criminal activity. After

the last attempt of negotiation in San Vicente del Caguan, the FARC became stronger and
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initiated a systematic plan of attacks against civilians, including kidnappings, disappearances,
massacres, bomb attacks, and massive forced displacement. In summary, according to Gutiérrez
(2015), four main factors have contributed to the continuation of war: a) insubordination of rural
legal elites due to state absence in most of rural territory; b) leadership of illegal elites, specially
illegal drugs mafias; c) participation of political parties in the conflict; and d. participation of
members of state security agencies in the conflict. (pp.16-35, as cited in Pizarro 2015, p.65).

Finally, agreement amongst scholars about what is the most accurate term for calling the
violence in Colombia has not been reached. The members of the Historical Commission use
different options, as Pizarro (2015, pp.43-48) explains. De Zubiria, Fajardo, Molano, Giraldo SJ,
Vega and Estrada refer to the “social armed conflict” in order to show the link between political
violence and social issues. Giraldo and Wills use the term “war”, to differentiate it from
generalized criminality. Gutiérrez uses “civil war” as well as “contra-insurgency war”. Torrijos
refers to “irregular conflict” to explain that it is not a struggle for power between states, but
between a state and certain armed groups. Pizarro (2015) argue that “internal armed conflict” is
the most precise way to call the war, as it helps to describe it as a “prolonged”, “complex”,
“discontinuous”, “regionally disparate”, “heinous” and “political” conflict (pp.45-48).
Violence in Colombia: Legal Interpretation in President Uribe’s and President Santos’
Administrations

In 2002, the right-oriented politician Alvaro Uribe was elected as President of Colombia
(2002-2010) and established a strategy to deal with violence. The Democratic Security Policy
(PSD) was a strategy that included a military offensive against armed groups, especially against
politically left-oriented armed groups. This policy was mainly based on the American doctrine of

“war on terror.” In consequence, no negotiation occurred with the leftist organization. However,
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the government had to face a serious humanitarian crisis declared in 2004 for massive forced
displacement throughout the country’, and, importantly, the eventual jurisdiction of the
International Criminal Court for war crimes committed in 2009. As a result, although they did
not negotiate with guerrilla groups, they initiated negotiations with paramilitary groups. In 2010,
Juan M. Santos, who had served as Minister of National Defense in the President Uribe
administration was elected as President of Colombia. However, he proposed a new strategy for
addressing violence in the country. He adopted the discourse of human rights and international
humanitarian law, naming violence as an internal armed conflict. This decision allowed the state
to settle a peace negotiation with guerrilla groups and to apply the international humanitarian law
(the body of laws that regulates armed conflicts). In August 2012, peace negotiations with
FARC began and are currently continuing (April 2015) to take place. The peace negotiators
agreed on discussing six points (Mesa de Conversaciones, 2012) as follows:

1. Comprehensive agricultural development policy

2. Political participation

3. End of conflict

4. Solving the problem of illicit drugs

5. Victims

6. Implementation, verification, and countersignature

Although the peace talks were originally confidential, on September 24, 2014, partial

agreements on points 1, 2 and 4 of the agenda were released and are currently publicly

7 In 2004, the Constitutional Court (Corte Constitucional) established that the internal displacement in Colombia
was not just an isolated phenomenon or an individual crime, but a general situation of human rights violations. The
Court called it an Unconstitutional State of Affairs, Estado de Cosas Inconstitucional, and ordered an immediate
action from the State (Sentencia T-025/04).
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available®. Related to the agricultural development policy (point 1), three main points were
agreed upon: First, the government will constitute a Land Fund whose beneficiaries will be
landless farmers and the most affected people from war, such as female farmers and forcibly
displaced people. Second, the government will institute a census in order for landowners to pay
more accurate taxes over property. Third, the government will create mechanisms in order to
protect reserve zones such as wetlands, forest reserves and fragile ecosystems. With regards to
political participation, they agreed on reforming the current electoral system for allowing small
political parties to be elected. Also, they agreed on a set of mechanisms for giving guarantees to
all political parties to participate in politics. They named these mechanisms Sistema Integral de
Seguridad para el Ejercicio de la Politica (Comprehensive Security System for the exercise of
Politics). Concerning illicit drugs, the negotiation team agreed on creating a program for
regulating crop replacement. The program will be called Programa Nacional Integral de
Sustitucion de Cultivos de Uso llicito (National Comprehensive Program for the Substitution of
Ilicit Crops). Finally, with regards to point 5, on March 7, 2015, the parties agreed on working
together to remove landmines from rural areas of the country (Mesa de Conversaciones, 2015).
Violence in Numbers

The transitional justice legal plan in Colombia focuses on crimes described in the Rome
Statute that are committed by specific illegal armed groups from 1985 until the present.
According to the Unidad para la Atencion y Reparacion de Victimas (The Unit for Attention and
Reparation of Victims), the Grupo de Memoria Historica (Historical Memory Group), and the
Historical Commission, most of the denunciations come from the following crimes: forced
internal displacement, land dispossession, kidnappings, extortion, child recruitment, torture,

homicide, massacres, threats, sexual violence, forced disappearances, anti-personnel landmines,

¥ See https://www.mesadeconversaciones.com.co/
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and attacks against property (Pizarro, 2015, pp.73-74). For all the members of the commission,
there are factors that strongly contribute to the continuation of war. According to the Grupo de
Memoria Historica (2013, p.32), between 1958 and 2012 the war resulted in 218,094 deaths,
40,787 of whom were combatants and 177,307 of whom were civilians. From 1985 to March
2013, the Unidad para la Atencion y Reparacion de Victimas (2013) reported 25,007
disappearances, 1,754 victims of sexual violence, and 6,421 recruited child soldiers (as cited in
Grupo de Memoria Historica 2013, p.33). According to the Grupo de Memoria Historica (2013)
between 1970 and 2010 there were 27,023 kidnappings associated with the internal armed
conflict, and between 1982 and 2012, there were 10,189 victims of anti-personnel landmines
(p-33).

Also, according to Human Rights Watch and the Instituto de Estudios sobre Conflictos y
Accion Humanitaria (Institute of Studies on Conflicts and Humanitarian Action, IECAH),
violence derived from the war is still happening. Human Rights Watch (2013, p. 27) establishes
that from 2008 to 2013, 510 land restitution leaders were threatened, 94 of whom became
victims of forced displacement. Also, the Colombian Defensoria del Pueblo (Ombudsman’s
Office) states that between 2006 and 2011, 71 land restitution leaders were killed (as cited in
Semana magazine, 2012). Finally, a group of 23 families (89 people) of peasants in Guapi
(Cauca), and Riosucio (Choco) were displaced by illegal armed groups in January 2014, and 598
people from Alto Baudo6 (Chocd) were displaced in June 2014 (El Tiempo, 2014).

A major agent of violence arose after demobilization of paramilitary groups in 2005. New
armed groups of rearmed ex-combatants called Bandas Criminales Emergentes (BACRIM) are
mostly comprised of demobilized combatants that returned to illegal activities, or by combatants

who never demobilized (CNRR 2007). Recently, [IECAH made a report that reveals that between
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November 2012 and September 2014, around 347,286 people were displaced in Colombia. For
IECAH (2015), it means that even though there are negotiations with FARC in La Habana, Cuba,
every month around 15,100 people are forced to leave their home as a consequence of violence
and conflict. Forty-eight percent of the forced displacements were caused by FARC and ELN
criminal actions, while BACRIM generated one of each of the five displacements (p. 9). Also,
according to [ECAH (2015), between November 2012 and September 2014, there were 644
victims of anti-personnel landmines, 37% of whom were children (p.10). These numbers,
however, do not account for other sources of violence that are intimately linked to the
prolongation of war in Colombia. According to Pizarro (2015, p.51), the 12 essays of the
Historical Commission coincide in that inequality, unequal distribution of land, high levels of
rural unemployment, lack of job opportunities for young people, persecution for union leaders
and criminalization of peasants that cultivate coca leaf are decisive factors which lengthen the
war. According to Summers (2012, p.223), “Colombia now has the most unequal land tenure
system in Latin America, with 1.15% of landowners owning 52.2% of all cultivable land.” That
issue becomes more serious due to the weak system of legal protection of rural land. As Pécaut
(2015) states, 47% of lands lack legitimate property titles. Land registries do not exist in all
departments and in many places they are not reliable (pp.4-5). All the above information
suggests that the war in Colombia is strongly linked with socioeconomic factors such as
inequality, unequal distribution of land, and poverty. The transitional justice laws created by the
two last administrations in Colombia intending to deal with the war focus on certain kinds of
harm but ignore all other sources of violence, especially those sources of violence that caused the
war in the first place. I argue that a more comprehensive understanding of violence and its

scenarios, causes, and protagonists is required for achieving lasting peace.
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CHAPTER 4
METHODOLOGY

This chapter describes data collection and data analysis methods. In this project, I use
document and discourse analysis of legal texts, taking into account the complex historical and
social circumstances of war in Colombia described in Chapter 3.

The sources of data are primarily Colombian legal documents in Spanish. Through
previous experience working for the Colombian Unidad para la Atencion y Reparacion de
Victimas in the Spring of 2013, I identified legal documents that constitute the Colombian
transitional justice legal framework. These documents include one constitutional reform, six
laws, eleven court decisions’ and one decree'”. I also analyzed seven selected legal documents,
literally motive exhibitions (called Exposiciones de Motivos), which are preambles and
justifications for proponents of each bill to be put into consideration of the Colombian Congress.

I analyzed twenty-six legal documents, as shown in Table 1:

Table 1. Colombian Transitional Justice Legal Documents

Law Exposicion | Court decision (Sentencia

de Motivos | de Constitucionalidad)
Acto Legislativo | ¥ Sentencia C-579/13
#1/2012

? In Spanish “Sentencias” or “Sentencias de Constitucionalidad”. These are decisions made by the Corte
Constitucional in order to evaluate if a law or decree —in part or whole—is aligned with the national Constitution.

' There are two main global systems of law: civil law (or Continental European law), and common law (applied,
amongst others, in the US and the UK). The Colombian legal system is based on the civil law, and for this reason
depends upon statutes and written laws; those statutes, according to scholars such as Hans Kelsen (1982 [1960], 2nd
edition) are organized hierarchically, as in a pyramid. The Constitution is located in the top, being the most
important law, the Kelsenian Grundnorm, the Basic Norm from which all of the others derive their validity. In
Colombia, the hierarchies are, from the most important, as follows: the national Constitution, Laws, Decrees, and
Regulations.
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Law 1719/14 v -

Law 1592/12 v -

Law 1448/11 v Sentencia C-052 /12
Sentencia C-250/12
Sentencia C-253 A/12
Sentencia C-715/12
Sentencia C- 781/12
Sentencia C-280/13

Law 1424/10 v Sentencia C-771/11

Law 1312/09 v Sentencia C-936/10

Law 975/05 v Sentencia C-370/06

Decreto 1290 NA Sentencia SU-254/13

2008

I proceeded to collect these. I downloaded them from the International Center for
Transitional Justice (ICTJ)', the Colombian Congress'* and the National Printing of
Colombia’s'"® websites. For conducting my analysis, first I read and translated the legal
documents from Spanish.

I designed two checklists that will be referred to as Critical Sub-questions, which I used to

identify specific answers that helped in answering each of the research questions.

Critical Sub-questions Set No.1:
What are the reasons contained in each documents for creating the law?
How do the laws define transitional justice (in case it is defined)?
Do the laws acknowledge themselves as transitional justice laws?
Is the internal armed conflict” linked to the use of “transitional justice” in the

legal texts?

" Access: https://www.ictj.org/colombia-timeline/index eng.html
12 Access: http://www.secretariasenado.gov.co
B Access: http://www.imprenta.gov.co/portal/page/portal/inicio
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Critical Sub-question Set No.2:

groups of transitional justice legal documents in Colombia: constitutional reforms, laws,

Who is acknowledged as a victim by the legal system? Since when?

Is there any differentiation amongst victims depending upon who the perpetrators

are? Are any victims excluded from the transitional justice benefits?

How are perpetrators defined? Are any perpetrators excluded from transitional

justice benefits?

In the next paragraphs, I describe the structure of each of the documents. I identified five

Constitutional Court’s decisions (sentencias), decrees and Exposiciones de Motivos, as shown in

Table No. 2:

Table 2. Number of Colombian Transitional Justice Legal documents Analyzed

Constitutional | Laws Judicial Exposiciones | Decrees Total
reforms decisions, de Motivos
Corte
Uribe 0 2 1 2 1 6
Santos 1 4 10 5 0 20
Total 1 6 11 7 1 26

I found a meaningful difference between the number of documents from Uribe’s

administration (6) and Santos’ administration (20). As explained in chapter 3, the political

agenda of each administration explains this difference. The Uribe administration focused on

demobilization, while the Santos administration created a legal framework that supports the end

of the “internal armed conflict” and the so-called “post-conflict”. Also, I found contestations

between the Uribe administration and the Constitutional Court, especially in the interpretation of

violence as an internal armed conflict adopted by the Court. I found contestations between the
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Santos administration and the International Criminal Court in regards to how to prosecute
perpetrators. Finally, I found a coincidence between the uses of the terms “internal armed
conflict” and “transitional justice” in the texts.

The following are documents issued in Uribe’s administration. Law 975/05 is a disarmament
and demobilization law created to prosecute and reincorporate ex-combatants demobilized by
July 25, 2005 who have committed egregious crimes. The bill was presented on February 2005
and passed on July 2005. It had twelve chapters and seventy-one articles, which were later
reduced to sixty-nine. Law 975/05 was created for demobilization of the paramilitary groups
and guerrilla members (only individuals). This law creates a more flexible prosecution
procedure, which concludes in a judicial decision with two sentences: a principal (conventional
sentence) and an alternative sentence with five to eight years in prison (art. 29). According to the
original text, the perpetrator loses these benefits if he/she commits the same crime again. The
law also provides a definition of victim and defines rights to truth, justice and reparations for
victims of the armed groups, although it does not provide specific mechanisms for guaranteeing
those rights. The Exposicion de motivos of this law explains that it was issued in response to the
need to prosecute war criminals while respecting victims’ rights. Sentencia C-370/06 gives
victims concrete tools to access their rights. These tools include: (a) expanding the scope of
material goods for reparations; (b) clarifying the requirements for keeping the benefits to
demobilized ex-combatants; and (c) prohibiting paramilitary groups from being declared as
political criminals. This court decision does explicitly define violence as an armed conflict and
the process of demobilization as a transitional justice process.

Decree 1290/08 establishes the amount of monetary compensation for individual reparations.

President Uribe issued the decree on April 2008. It has five chapters and thirty-seven articles.
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Article 2 establishes the scope of the individual reparations’ program, which excludes crimes
against property and patrimony, as well as reparations derived from crimes committed by state
officials. Law 1312/09 was created to modify certain articles from the Colombian criminal code,
particularly the opportunity principle of criminal law'*. This law had six articles and established
that low-ranking demobilized ex-combatants could be prosecuted through the opportunity
principle. This law was in effect from July 9, 2009 to November 23, 2010, when the Corte
Constitucional declared it unconstitutional in sentencia C-936/10. This sentencia established that
the prosecution path established in Law 1312/09 promoted impunity. Consequently, this law is
not currently in effect.

The following are documents issued in Santos’s administration. Law 1424/10 is a law for
prosecuting ex-combatants that do not commit egregious crimes. The Santos administration
presented the bill in November 2010 and it passed on December 29, 2010. The law has eleven
articles and is the first transitional justice law issued in Santos’ administration. It created two
transitional justice instruments for demobilization: the contribution to historical truth and
reparation’s agreement'” (art.2); and the non-judicial mechanism for contribution to historical
truth and reparation'® (art. 4). The goal of those instruments is to receive a complete and truthful
version from the ex-combatants in order to guarantee the right to truth for victims, as well as to
preserve historical memory. Sentencia C-771/11 explains how the Law 1424/10 fits with the

national Constitution and defines the idea of transitional justice already explicit in that law.

'* Professor Nelu Popa defines the Opportunity principle as the legal situation when “the prosecutor is permitted to
refuse the exercise of criminal prosecution if in relation to specific elements of the case there is no public interest in
achieving its object. This waiver may materialize only after the initiation of criminal action, where important clues
about the author’s guilt and the existence of the crime already exist, the situations being somewhat incompatible”.
Access: Popa, Nelu Dorinel, The Opportunity Principle in the Criminal Proceedings and the Penal Action (2012).
Available at SSRN: http://ssrn.com/abstract=2196779

" In Spanish, “Acuerdo de contribucién a la verdad historica y la reparaciéon”

' In Spanish, “Mecanismo no judicial de contribucién a la verdad y la memoria historica”
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Law 1448/11, or “Victims’ Law” is a law that creates measures for assistance and
comprehensive reparations for victims of the armed conflict. It also defines who has the status of
victim and what kind of things he/she can access due to their condition of vulnerability. The
Santos administration presented the bill on September 27, 2010 and it passed on June 10, 2011. It
has nine titles, five chapters and 208 articles. According to its Exposicion de motivos, this law
aims to create a state policy on assistance, attention and reparations for victims of armed groups.
It creates humanitarian aid (arts 47-48), attention (arts.60-65), assistance (arts. 49-54), and
integral reparation (art. 69-118) measures. This law explains in detail who is considered a victim.
This law delimits the definition of a victim to those that suffered damage'’ between January
1,1985 as well as land dispossession from January 1, 1991. The Corte has proffered several
judicial decisions to explain the scope of Law 1448/11. Sentencia C-250/12 (9.1 and 9.2) and
Sentencia C-052/12 describe historical facts about the concept of a victim, and declare as
“constitutional” the timeframe to acquire the condition of victim. Sentencia C-253A/12 (6.1.1)
and reiterates that those victims not covered by the legal definition do not loose the status of
victims, although they cannot access the benefits of this law; also, it establishes the status of
victim to child soldiers if demobilized under the age of 18 (6.2). Sentencia C-715/12 declares
that if people use extra judicial resources to get access to their land, they will not loose their
condition as victims (8.7). Sentencia C- 781/12 shows how the Constitutional Court defines
“internal armed conflict”(5). Lastly, Sentencia C-280/13 states that the legal definition of a
victim of forced displacement from Law 1448/11 can be extended to armed groups other than
guerrilla and paramilitary groups (4.3, Cuarto cargo).

Law 1592/12 is a law created to modify certain aspects of Law 975/05. It has thirty-two

articles and it establishes a new criminal investigation strategy for prosecuting demobilized ex-

"7 “Infractions to International Humanitarian laws or to international regulations on human rights”
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combatants. This strategy is based on prioritization and selection criteria for perpetrators, and
focuses on seeking macro-criminality patterns rather than case-by-case investigations.

Acto Legislativo #1/12"® or “Legal Framework for Peace” is a constitutional reform that
inserts the concept of transitional justice in the Colombian Constitution. It has four articles, and
the main goal of the constitutional reform is to articulate the existent legislation related to the
armed conflict. It also allows for suspended sentences and alternative punishments in order to
facilitate and expedite the prosecution process, which will be based on macro-criminality rather
than individual prosecutions. Sentencia C-579/13 evaluates if the transitional justice plan
established in the Acfo is aligned with the international obligations of the State related to human
rights. According to the Corte, the suspended sentences should not be allowed for war criminal
leaders, who should be prosecuted and sentenced.

Law 1719/14 is a law designed to guarantee justice for victims of sexual violence related to
the armed conflict. This law adds explicit reference to the “internal armed conflict” to the
Colombian Criminal code. Sentencia SU-254/13 establishes that comprehensive reparations
should not only constitute monetary compensation, but other components that have to be also
effectively guaranteed. Also, the sentencia reiterates the prohibition of considering the amounts
of humanitarian aid or attention measures as reparations'”.

Data analysis: Critical Sub-questions Set No. 1

For the purposes of this analysis, I divided the documents into two sets: one for legal

documents created between 2005 and 2009 (under President Uribe’s administration) and the

other one between 2010 and 2014 (under President Santos’ administration), as follows:

' This thesis will refer the legislative act as the “Acto” or the “Acto legislativo” throughout the text.
' The Corte called that prohibition the “differentiation principle”, and has explained it in this sentencia, as well as in
C-280/13 and C-1199/08.
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Table 3. Two Sets of Colombian Transitional Justice Legal Documents Analyzed

Laws under the Uribe administration Laws under the Santos administration
Law 975/05 Acto Legislativo No.1/12 and Exposicion de
Exposicion de motivos, Law 975/05 motivos

Law 1312/09 Law 1719/14 and Exposicion de motivos
Exposicion de motivos, Law 1312/09 Law 1592/12 and Exposicion de motivos
Decree 1290/09 Law 1448/11 and Exposicion de motivos
Sentencia C-370/06 Law 1424/10 and Exposicion de motivos

Sentencia SU-254/13
Sentencia C-579/13
Sentencia C-280/13
Sentencia C-781/12
Sentencia C-715/12
Sentencia C-253A/12
Sentencia C-250/12
Sentencia C-052/12
Sentencia C-771/11
Sentencia C-936/10

I looked for explicit mention of “transitional justice” and “internal armed conflict” within
the laws. Expressions identified were: “justicia transicional”, “proceso transicional”, “proceso
de transicion”, “ley transicional”, “conflicto armado” and “conflicto armado interno”.

From the six laws chosen from Uribe’s administration (2005-2010), only one (the
sentencia) mentions and develops the concept of transitional justice. Sentencia C-370/06 (4.2.2,
240) explains the concept and characterizes Law 975/05 as a transitional justice law. For
defining transitional justice, it quotes the definition from the Report of the Secretary-General on
the Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies (UN Resolution

S$/2004/616, 8)*. That sentencia also quotes several treaties, conventions and international

%% The Report defines transitional justice in the following terms: “The notion of ‘transitional justice’ discussed in the
present report comprises the full range of processes and mechanisms associated with a society’s attempts to come to
terms with a legacy of large-scale past abuses, in order to ensure accountability, serve justice and achieve
reconciliation. These may include both judicial and non-judicial mechanisms, with differing levels of international
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documents that contain the obligations related to human rights the Colombian government must
respect in a process of transitional justice®'.

Santos’ documents also define transitional justice. Law 1448/11 (art. 8) reiterates that
Colombian transitional justice creates judicial and extrajudicial mechanisms for guaranteeing
rights to truth, justice and reparations to victims (that fulfill certain requirements). This definition
is also explained in sentencia C-052/12 (3.1), C-250/12 (6); sentencia C-253A/12 (p52);
sentencia C-579/13, (6.1.2), sentencia C-771/11 (4), and Acto Legislativo #1/12 (Exposicion de
motivos, p.2).

Most of Uribe’s documents describing violence use the following nomenclature:
Violencia (preamble, decree 1290); Acciones que hayan transgredido la legislacion penal
(preamble, Decree 1290 and art. 5, Law 975/05); delitos cometidos por miembros de gaoml
(preamble, Decree 1290); conductas violatorias de los derechos fundamentales (art 2, Decree
1290); hechos delictivos cometidos durante y con ocasion a la pertenencia de estos grupos (Law
975/05 art. 1), hechos de violencia sistematica, (Law 975/05, art. 6); situacion de orden publico
que vive el pais (art. 59, Law 975/05); ofensas graves a la nacion (Exposicion de motivos Law
975/05, p.3). The expression Terrorismo is only used once in the Exposicion de motivos of Law

1312/09, p.4. In Santos’ legal documents, all of the laws, sentencias and most of the

involvement (or none at all) and individual prosecutions, reparations, truth-seeking, institutional reform, vetting and
dismissals, or a combination thereof”, available in: http://www.un.org/en/ruleoflaw/ , last accessed: February 17,
2015

*! Among others, Pacto Internacional de Derechos Civiles y Politicos (4.3.2); Convencion Americana de Derechos
Humanos (4.3.3); Convencion para la prevencion y la sancion del delito de genocidio (4.3.7); Estatuto de la Corte
Penal Internacional (4.3.8); “Convencion Interamericana para prevenir y sancionar la tortura; . “Convencion
Interamericana sobre desaparicion forzada de personas”; Convencion para la prevencion y la sancion del delito de
genocidio; El Estatuto de la Corte Penal Internacional (4.3.); Sentencias: Caso Godinez Cruz vs. Honduras
(Sentencia de la Corte Interamericana de Derechos Humanos del 20 de enero de 1989, deberes de investigacion y
juszgamiento); Caso Barrios Altos vs. Peru (Sentencia de la Corte Interamericana de Derechos Humanos del 14 de
marzo de 2001, incompatibilidad de leyes de amnistia).
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Exposiciones de motivos explicitly refer to transitional justice. The following legal documents
include transitional justice:

- Acto legislativo#1/12: preamble, art. 1, Exposicion de motivos (whole document, 36
pages) and Sentencia C-579/13 (6.1.2)

- Law 1424/10: preamble, art. 1, art. 9.

- Law 1448/11: arts. 1, 8 and 9. Exposicion de motivos, pp. 1-3, 5, 6, 10, 16-19, 29-31.
Sentencia C-052/12 (3.1), Sentencia C-250/12 (6), Sentencia C-253a/12 (VI and 2),
Sentencia C-715/12 (5.2.1), Sentencia C-781/12 (5).

- Law 1592/12: Exposicion de motivos, ppl0, 11, 12, 13 and 14.

- Law 1719/14: art. 33.

- Sentencia C-936/10 (25).

- Sentencia SU-254/13 (4.1).

The following legal documents include “internal armed conflict”:

- Acto legislativo#1/12: art. 1, Exposicion de motivos (whole document, 36 pages) and
Sentencia 579/13, (6.4.2)

- Law 1448/11: preamble, art. 3, art. 144, 145, 149, 181, 197; Exposicion de motivos, pp 4,
5,6,8, 11, 24,25, Sentencia C-052/12 (3.1), Sentencia C-250/12 (6), Sentencia C-
253a/12 (4), Sentencia C-715/12 (6.2), Sentencia C-781/12 (4)

- Law 1719/14: preamble, arts 1-10, 14, 22, 24-28, 32 and 33 and Exposicion de motivos.

- Sentencia C-936/10 (31 and viii)

- Sentencia SU-254/13 (5.3. and 6.6)

- Law 1592/12 does not make explicit allusion to the armed conflict. However, it uses the

terms “graves violaciones a los derechos humanos e infracciones graves al derecho
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internacional humanitario” (Exposicion de motivos, p10) that show the interpretation of
the violence in Colombia as an internal armed conflict.

- Law 1424/10 does not name the armed conflict (described as conductas/hechos/ delitos
de los demovilizados cometidos durante y con ocasion de su pertenencia al gaoml, arts

1, 3, 5, 6). However, Sentencia C-771/11 does refer to an internal armed conflict (6.3.2).

It is evident that all the documents analyzed from the Santos administration are acknowledged as
part of the transitional justice plan. Additionally, most of the documents (15/18) name the
violence as an “internal armed conflict”.
Data analysis: Critical Sub-questions Set No.2

In the following paragraphs I will answer my second set of critical sub questions. The
original text of Law 975/05 defines a victim as “a person that (individually or collectively) has
suffered harm such as injuries that cause physical, psychologial or sensory disabilities, emotional
suffering, financial loss or human rights violations. Harm must be derived from crimes
committed by organized illegal armed groups (gaoml). Partners, parents and progeny are also
considered victims when the case deals with killing or forced dissapearance. The status of victim
can be acquired regardless of whether the perpetrator is identified, put in jail or judged, and
regardless of whether victims and perpetrators are relatives. Members of the military who have
suffered harm by armed groups can be considered victims as well as their parents and progeny**

(art. 5). Sentencia C-370/06 declared the exclusion of other family members that also could have

** This definition is similar to the one on the UN Resolution A/RES/60/147: “victims are persons who individually
or collectively suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial
impairment of their fundamental rights, through acts or omissions that constitute gross violations of international
human rights law, or serious violations of international humanitarian law. Where appropriate, and in accordance
with domestic law, the term “victim” also includes the immediate family or dependants of the direct victim and
persons who have suffered harm in intervening to assist victims in distress or to prevent victimization”. In:
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N05/496/42/PDF/N0549642.pdf?OpenElement , last accessed:
February 11", 2015.

40



been affected by armed groups’ crimes as inconstitutional (6.2.4.2.2- 6.2.4.2.16). The Corte
establishes that all family members that have suffered a “real, concrete and specific harm” can be
considered as victims and have rights to truth, justice and reparations (6.2.4.2.16).

Decree 1290/08 created a program for reparations that included certain crimes and was
focused only on individual reparations. The decree explicitly excluded crimes against property
and crimes committed by state agents (art. 2). This decree was only applicable to crimes
committed before April 22, 2008.

Law 1448/11 from the Santos administration was issued to establish victims’ rights. Art. 3 of
this law defines victim as those people who individually or collectively have suffered harm for
crimes occurred since January 1, 1985 as well as partners and progeny of victims of killings or
dissapearences. The law defines the crimes as violations to human rights and international
humanitarian law committed during the “internal armed conflict”. Additionally, the law
considers as victims those who have suffered damage when assisting a victim or preventing the
intended harm. As mentioned previously, sentencia C-280/13 states that the legal definition of a
victim of forced displacement is not limited to those crimes committed by guerrilla or
paramilitary groups, but can be extended to other groups such as BACRIM?> (4.3, Cuarto cargo).
The Unidad para la Atencion y Reparacion de Victimas also began including reparations for a
group of victims of the Medellin Cartel (victims of a mid-air bomb explosion in an Avianca
flight in 1989°%), although other drug trafficking victims are not yet covered by those benefits.

Sentencia C-370/06 and Law 1592/12 added changes to Uribe’s laws with regard to

reparations. Law 975/05 had established that the only material goods for reparation purposes

* Bandas criminals emergentes, groups of recidivist demobilized ex combatants.

**See ELTIEMPO 2014, “Victimas del narcotrafico piden ser reconocidas” In:
http://www.eltiempo.com/politica/justicia/vctimas-del-narcotrfico-piden-ser-reconocidas/14898349 , November 27t
and ELTIEMPO 2013, “No todas las victimas de Escobar son objeto de reparacion: Gobierno”, In:
http://www.eltiempo.com/archivo/documento/CMS-13126939 , October 16th.
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were those goods illegally obtained. Sentencia C-370/06 stated that goods for reparation included
both legal and illicit goods owned by the ex-combatants. Law 1529/12 (arts. 11.5, 13.4, art. 18,
art. 37; art. 44, art. 44.1, art. 46, art. 54) added that the demobilized ex-combatants must also to
give information about goods they know belongs to the organization.

All of Uribe’s laws classify perpetrators as organized illegal armed groups (in Spanish,
grupos armados organizados al margen de la ley, gaoml). Law 975/05 (art. 1) defines gaom! as
“guerrilla or paramilitary groups [as whole or part]”. Expressions such as perpetrators or
victimizers (perpetradores or victimarios) appear as synonyms in Decree 1290/08 (art. 2), as
well as criminal organizations (organizaciones criminales) in Law 975/05’s Exposicion de
motivos (p.2). Guerrilla groups that demobilized collectively, as well as drug lords, politicians
and entrepreneurs who financially supported armed groups are excluded from the benefits and
continue being prosecuted by ordinary justice. The law also excluded ex combatants from
BACRIM (recidivist ex-combatants, in Spanish Bandas Criminales Emergentes). The criminal
strategy for prosecuting perpetrators in the Uribe administration was focused on a case-by-case
basis.

As described earlier, the Santos administration issued a reform to Law 975/05 and
changed the criminal strategy for prosecuting perpetrators. Moving away from a case-by-case
basis, the new administration proposed a strategy focused on looking for macro-criminality
patterns and prosecuting certain people based on selection and prioritization criteria. The
constitutional reform contains this new prosecution strategy as well. Furthermore, Law 1719/14
created more specific sentences for sexual violence committed as part of the armed conflict.
Drug traffickers, members of BACRIM, and individuals and organizations that have sponsored

armed groups are explicitly excluded from the benefits of the transitional justice plan.
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Additionally, the Exposicion de Motivos of Law 975/05 as well as sentencia C-370/06
(4.3) emphasize their agreement with international standards of human rights. As indicated in the
previous chapter, it is important to note that the Rome Statute was adopted in Colombia through
Law 742/02. With regard to war crimes, the International Criminal Court has jurisdiction in
Colombia for crimes against humanity committed from 2002 and war crimes committed from
November 2009.

All documents analyzed from the Santos’ administration are recognized as directly based
on international human rights standards. Sentencia C-370/06 lists all international human rights
obligations that the Colombian government has committed to>’. According to these laws, they do
not oppose the international obligations the government has subscribed to with regard to
guaranteeing human rights, provided that egregious crimes will always be prosecuted.

The following chapter will analyze the differences, contentions and exclusions between
the two sets of legal documents. It also will examine the role of law production in the

transitional justice program in Colombia.

» See footnote No.24, p. 53.
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CHAPTER 5
CRITICAL LEGAL ANALYSIS

Chapter 4 summarized the structure, goals, and characteristics of each of the transitional
justice legal documents I analyzed in this research. In this chapter I explain three main arguments
resulting from my analysis. First, I aim to demonstrate that transitional justice in Colombia is an
exclusionary project. Second, I will propose that transitional justice in Colombia is a contested
project. Third, I will show the links between transitional justice and laws.

Transitional justice as an exclusionary project:

I argue that transitional justice in Colombia is an exclusionary project that applies to
specific people (named as victims or perpetrators of the “internal armed conflict”), within a
specific timeline (January, 1985 until June 2021), under specific requirements. According to
Miller (2008), “ultimately, transitional justice is a definitional project, explaining who has been
silenced by delineating who may now speak, describing past violence by deciding what and who
will be punished and radically differentiating a new regime in relation to what actions were taken
by its predecessor” (p.267). Declaring violence as an “internal armed conflict” gives relevance to
only one specific source of violence, limiting the number of people acknowledged as victims.
Thus, this limitation ignores the socioeconomic factors that originally caused the conflict in
Colombia and that contribute to its persistence, such as unequal distribution of land, capitalism,
inequality, drug trafficking and subordination to foreign powers.

Transitional justice as an exclusionary project is directly linked to the notion of internal

armed conflict. It artificially divides the violence into two kinds: violence related and violence
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unrelated to the internal armed conflict. Transitional justice aims to deal exclusively with
violence linked with the internal armed conflict. It focuses on victims of specific crimes
occurring from January 1, 1985. This dualism creates a narrative of war that obscures other
sources of violence that determine the continuation of war. It also obscures the institutional and
historical responsibility of the Colombian state in the conflict, specifically its lack of presence in
certain rural areas, its unwillingness of conducting an integral agrarian reform and the active
participation of certain members of the military in criminal activities of paramilitary groups.
More importantly, it creates the false impression that violence in Colombia will find its end when
peace agreements with guerrilla groups are signed. The situation is similar with the definition of
violence as a “terrorist threat” from President Uribe administration. It does not acknowledge the
socioeconomic causes of the war. Additionally, it neglects the preponderant role of the
populations affected by the war and focuses on how to defeat the armed groups. “Colombian
transitional justice” has evolved since its inception in 2005. The original objective of Colombian
transitional justice, the demobilization of paramilitary groups, has been changed through the
sentencias of the Constitutional Court, the change in administration and the negotiations with the
FARC guerrilla. Currently, it includes new categories of perpetrators and a legal procedure for
each, as well as a particular conception of victim and her/his specific rights, which are only
guaranteed to those who fit that conception.

Thus, the definition of victim in transitional justice is exclusionary. Law 1448/11 defines
a victim as a person who: a) Individually or collectively has suffered a real, concrete and specific
harm as a consequence of a violation to international humanitarian laws or international human

rights laws; or b) is a family member in cases of killing or disappearances, and has been affected
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by the internal armed conflict*®; or ¢) has suffered harm when assisting a direct victim or when
preventing or attempting to prevent the intended harm. The law applies to crimes committed
from January 1, 1985, and in the case of land dispossession from January 1, 1991. The law is in
force until June 10, 2021. Additionally, certain victims of other armed groups have been
included in the benefits of Law 1448/11. Sentencia C-230/13 included victims of forced
displacement committed by BACRIM. The Unidad para la Atencion y Reparacion de Victimas
included a group of victims of the Medellin cartel®’.

The definition of victim in these laws excludes all crimes that are outside the
international humanitarian law. It implies that other sources of victimization that do not directly
relate to the “internal armed conflict” are outside the scope of transitional justice. Benefits from
transitional justice are limited to reparations and do not create mechanisms for addressing
poverty or inequality. As Ross (2010a, p.8) states, “Reconciliation without redistribution is more
likely to engender conflict rather than resolve such situations”. The definition of victim excludes
those who have been harmed before 1985. According to the Grupo de Memoria Historica (2013,
p.32), the definition of victim excludes around 11,238 people who were victims of those crimes
from 1958 to 1984. Additionally, as the Instituto de Estudios sobre Conflicto y Accion
Humanitaria (IECAHR) states, the definition also excludes several people who have been harmed
but have not denounced the abuses. According to the IECAH (2015), Law 1448/11 establishes an
assistance model “on demand” that requires from victims the presentation of their denunciation.

The possibility of denounce is greatly complex in zones under the control of armed actors.

*% In Spanish, con ocasion y en desarrollo de un conflicto armado.

*7See ELTIEMPO 2014, “Victimas del narcotrafico piden ser reconocidas” In:
http://www.eltiempo.com/politica/justicia/vctimas-del-narcotrfico-piden-ser-reconocidas/14898349 , November 27t
and ELTIEMPO 2013, “No todas las victimas de Escobar son objeto de reparacion: Gobierno”, In:
http://www.eltiempo.com/archivo/documento/CMS-13126939 , October 16th.
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The definition of victim in the legal texts is contradictory. The notion of victim has been
expanded in order to fulfill the international obligations regarding human rights. However, it still
depends on arbitrary factors. The laws explicitly state that a person may acquire the status of
victim regardless of whom the perpetrators are (arts. 3, 60 and 74 of Law 1448/11; art. 5 of Law
975/05). However, the status of victim in Colombia ultimately depends on the identity of the
perpetrators. Designating an individual as a victim depends on the individual decision of the state
official who receive the denunciation. The state official has to make sure that the crimes were
committed “within the context of the internal armed conflict”, that is, by one of the “illegal
organized armed groups” (gaoml). The laws make clear that those who were not victims of
crimes committed by gaoml, are not able to benefit from reparations because the violence they
suffered is not directly linked with the “internal armed conflict” (art. 3, num. 3 Law 1448/11).
Thus, a crime only can be classified as “within the internal armed conflict” based on the identity
of the perpetrator.

The inclusion of certain victims of the Medellin cartel in the benefits from Law 1448/11°°
raises questions about the crimes drug traffickers committed: if certain victims of drug
trafficking activities can benefit from Law 1448/11, does this open the possibility of defining
drug traffickers as “illegal organized armed groups” and allowing their prosecution under
transitional justice laws, with all benefits implied?

Finally, the laws also explicitly determine when the condition of victim ceases. Law 1448/11
(art. 67) states that the condition of vulnerability for victims will cease once their rights are
recovered. The government is in charge of deciding the criteria by which a person is no longer

considered to be vulnerable (art. 67 parr 1). According to that law, the condition of vulnerability

¥ According to the Unidad para la Atencion y Reparacion de Victimas (2015), only those who were victims of
crimes perpetrated by drug trafficking organization motivated by “political rationales” are considered “victims of the
internal armed conflict” and benefit from Law 1448/11.
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for victims is assessed every two years through the “Assistance and Integral Reparation Route”
process (Unidad para la Atencion y Reparacion de Victimas, 2012). This assessment process,
however, brings into question how the assessment criteria are determined, especially in a context
of high levels of poverty and inequality that contribute to the continuation of violence.
Transitional justice as a contested project

Colombian transitional justice is not homogeneous. In Colombia, several political agendas
are in contention. The analysis I made of the laws and the legislative procedure reveals the
contention among several political agendas. The laws show oppositions between administrations
and their interpretations of violence. They also show oppositions among the Colombian
authorities and the international community, particularly the International Criminal Court, related
to how to prosecute war criminals.

During the time frame of my analysis (2005-2014), transitional justice had different
interpretations. The term transitional justice is explicitly mentioned in all the documents of the
Santos set, and it is defined in several of them”. The Colombian definition paraphrases the
definition provided by the United Nations. Conversely, there is no explicit mention of
transitional justice in any bills passed during Uribe’s presidency, neither in Law 975/05 nor in
Decree 1290/08. However, the Constitutional Court’s sentencia C-370/06 includes Law 975/05
as a transitional justice law. I argue that this contradiction reveals contestations between the
executive branch (President Uribe) and the judicial branch (Constitutional Court) about how to
interpret violence. From 2005 to the present, the Constitutional Court has modified transitional
justice laws in order to accommodate them to the International Criminal Court requirements.

Certain bills, such as Law 1312/09 and Law 975/05, passed without the minimum conditions to

* Law 1448/11 (art. 8), Sentencia C-052/12 (3.1), C-250/12 (6); Sentencia C-253A/12 (p52); Sentencia C-579/13,
(6.1.2) and Sentencia C-771/11 (4), and Acto Legislativo (Exposicion de motivos, p2).

48



guarantee rights for victims, whereupon the Court intervened by modifying or excluding those
laws. The original definition of victim from Law 975/05 excluded victims of state officials, as
well as those harmed by other illegal armed groups such as BACRIM and drug traffickers. The
Court included specific mechanisms in the law for guaranteeing the rights to truth, justice and
reparations for victims. President Santos also adopted the notion of “internal armed conflict” and
set up negotiations for a peace agreement with the FARC guerrilla, which is opposed by ex-
President Uribe, who considers this project to be a pathway for impunity. The International
Criminal Court strongly opposes suspended sentences for war criminals. However, the Santos
administration continues to negotiate demobilization with FARC while still being unclear about
its position related to suspended sentences and alternative punishments.

President Uribe and President Santos respond to different —and contested—political agendas.
I argue that this process reveals a permanent contradiction between the Congress, the President,
the Constitutional Court and the International Criminal Court, as well as between political parties
and political leaders, and it also fosters an environment of legal instability for perpetrators,
victims and Colombians in general. Throughout the documents I analyzed, I found mainly two
opposing prosecution strategies: one applied from 2005 to 2012, and other from 2012 to the
present. The former prosecution strategy was structured on a case-by-case basis, which ex-
combatants that committed mass atrocities received a sentence of 5-8 years in prison (Law
975/05). That strategy was extended to low-ranking ex-combatants (non-war criminals) through

Law 1424/10. In July 2010 only one ex-combatant had been sentenced’ from the 4,346

30 Sentencia available in: http://www.fiscalia.gov.co/jyp/wp-content/uploads/2012/10/Sentencia-Edwar-Cobos-
Téllez-y-Uber-Enrique-Banquéz-Mart%C3%ADnez-2010.pdf, last accessed: February 2201 5)
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postulated ex-combatants®'. In 2012, Santos issued Law 1592/12 in order to create a criminal
strategy more focused on seeking macro-criminal patterns. This new criminal strategy was
inserted in the national Constitution through the Acto legislativo #1/12, and this insertion allowed
suspended sentences and alternative punishments for war criminals who confessed and who
surrendered any goods acquired, either legally or illicitly.

In 2014 the International Criminal Court, ICC prosecutor, Fatou Bensouda, expressed her
strong disagreement to suspended sentences’~. She emphasized that if Colombia does not fulfill
ICC standards of justice, which include prison sentences for war criminals, the court will initiate
prosecutions in Colombia. Currently, Colombia is on "preliminary examination" status from June
2004 until present™. It means that, before intervention, the Office of the Prosecutor analyzes the
situation and collects information. On December 2, 2014 the Prosecution Office of the ICC
released their annual Report on Preliminary Examination Activities (ICC-OTP, 2014). The report
emphasized the incompatibility between suspended sentences for war criminals and the
obligations derived from the Rome Statute. It also warned the Colombian government about the
possibility for the intervention of that court, if the Colombian state would not prosecute war
criminals in accordance with ICC regulations.

Conversely, the negotiations with FARC have taken place under the possibility of

alternative punishments. The leader of the negotiation team, Humberto De la Calle, requested the

3 High Commissioner for Peace of Colombia 2010, quoted in: Valencia, German and Mejia, Carlos, “Ley de
Justicia y Paz, un balance de su primer lustro”, Perfil de Coyuntura Econdmica No. 15, agosto 2010, Universidad de
Antioquia, p 67, http://www.scielo.org.co/pdf/pece/n15/n15a3.pdf, last accessed: February 2" 2015,

3 Suspended sentences are the exemptions of war criminals for imprisonment if they participate in the peace
agreements and fulfill certain conditions.

*3 Fatou Bensouda visited the School of Law at University of Georgia as the keynote in the conference "Children &
International Criminal Justice" on October 28, 2014. There, I had the opportunity to inquire about her position on
the current transitional justice process in Colombia. Bensouda emphasized in her disagreement with the possibility
the Acto Legislativo#.1/12 opened for suspended sentences. She stated that she personally talked with President
Santos in 2014 and made clear that the ICC does not accept suspended sentences for war criminals, as it would
violate obligations derived from the Rome Statute.
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ICC to be flexible with the Colombian process™*. Also, the Colombian prosecutor Eduardo
Montealegre advocates for suspended sentences and alternative punishments if FARC signs a
peace agreement’”. In the same fashion, in February 2015 President Santos expressed the
possibility of amnesties to “more than 13.000” civilians involved in supporting armed groups, if
they contribute to national reconciliation®®. All the process described above suggests
contentions among state officials, as well as between them and international authorities.
Law instead of justice? The illusion of post-conflict in Colombia

The term “post-conflict” is also mentioned throughout the legal texts of the Santos
administration, although they do not offer a specific definition. Exposicion de motivos of Law
1448/11 (num. III) states that demobilization is one of many indicators of post-conflict.
However, those indicators are never explicitly listed or defined in the laws. I argue that it raises
the question about whether the laws are, and will be, indicators of post-conflict in Colombia.

After analyzing the documents within the context of the narrative of the war in Colombia
(chapter 3) and the theoretical framework of critical human rights and critical legal studies
(chapter 2), it is important to note the relevance of laws and regulations in the Colombian
transitional justice project. Throughout the documents I observed debates between the Executive
branch, the Congress and the Constitutional Court, as well as with the International Criminal
Court. These debates triggered a process of analysis and revision of laws, and subsequently a
process of massive legal production. It reveals the preponderance that the Colombian state —and

the international community—gives to laws and regulations as powerful problem solving

M See, http://www.lafm.com.co/noticias/humberto-de-la-calle-pide-la-c-171969 , November 14th, 2014. Last
accessed, February 20", 2015.

3SSee, http://www.eltiempo.com/politica/proceso-de-paz/proceso-de-paz-fiscal-propone-penas-
alternativas/14630278 , October 2™, 2014. Last accessed, February 20", 2015.

3¢ Public declaration, February 18, 2015; see http://www.elespectador.com/noticias/politica/mas-de-13-mil-
procesos-contra-no-combatientes-articulo-544976 , last accessed: February 19" 2015.
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indicators. Bensouda points this out when she states the following: “My belief in the power of
the law to serve as a potent tool to stop and prevent violence and to pacify communities gripped
by conflict remains unshaken. Strengthening our investigative and prosecutorial activities and
capabilities, as well as our cooperation networks and devising meticulous and transparent
strategic plans and policies are crucial to these efforts.” (Bensouda, 2015°7)

I argue that transitional justice laws in Colombia are means to create the impression that
the state is capable and willing to fulfill international obligations on human rights. The
humanitarian crisis declared in 2004 in Colombia due to the millions of forced displaced people
prompted the need for action. Thus, the government focused on creating a legal framework of
what is called “transitional justice” in order to contain the crisis. The international community —
particularly the United Nations™®, the International Criminal Court™ and the World Bank*—sees
transitional justice laws in Colombia as effective state actions to deal with violence in the
country. Laws help to create the impression of passing from a “conflict” to a “post-conflict”
stage. The rule of law has the power to determine when the conflict comes to an end, who is
considered as a victim and a perpetrator and who will benefit from transitional justice. It is
important to ask for further analysis if the idea of post-conflict is obscuring the persistence of the
conditions that caused the armed conflict in the first place in Colombia. As Ross (2010a, 7)
states, “transitional justice mechanisms need to be interrogated on a regular basis, especially

when they replace rather than accompany other neo-conflict reconstruction projects”

*7 Bensouda, Fatou 2015. Is the International Community Abandoning the Fight Against Impunity?, In: ICTJ,
https://www.ictj.org/debate/article/our-resolve-create-more-just-world-must-remain-firm#.VP7 bR2N2jM.twitter
¥ See for example, http://www.semana.com/nacion/articulo/el-aplauso-al-proceso-de-paz-de-naciones-
unidas/416234-3 , January 26th, 2015. Last accessed, February 20th, 2015.

3% See the ICC interim report of 2014, http://www.icc-cpi.int/NR/rdonlyres/3D3055BD-16E2-4C83-BA8S5-
35BCFD2A7922/285202/0TP2012035032COLResumenEjecutivodelReportelntermed.PDF , points 204-207. Last
accessed, February 20", 2015.

40 See for example, http://www.elespectador.com/noticias/nacional/banco-mundial-establecio-fondo-multidonante-
el-posconfl-articulo-544600, February 17“‘, 2015. Last accessed, February 20‘h, 2015.
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CHAPTER 6
CONCLUSIONS

In this thesis I aimed to understand when and why the Colombian government engaged
with “transitional justice” in its legal system, what “transitional justice” means in the laws, and
finally what social actors were represented in the laws. This thesis examines transitional justice
legal documents in Colombia created from 2005 to 2014. I used qualitative analysis to read and
interpret twenty-six legal documents.

Three main arguments resulted from this analysis. First, transitional justice in Colombia
is an exclusionary project. Second, transitional justice in Colombia is a contested project. And
third, transitional justice in Colombia is based on massive laws production, perhaps instead of
other mechanisms that could address the violence. This analysis has been informed by critical
human rights literature, critical legal studies literature and literatures on the Colombian armed
conflict.

I propose that transitional justice is an exclusionary project, as it uses categories such as

% 6 b1

“internal armed conflict”, “terrorism”, “victim” and “perpetrator” that only applies to a limited
amount of people, under specific conditions, at specific times. Violence represented in the
transitional justice project only include the category of “heinous crimes” under the terms of the
Rome Statute, but ignore other sources of violence, including the violence derived from
socioeconomic factors such as unequal distribution of land, capitalism, poverty or inequality.

Additionally, it focuses on reparations, and excludes all other socioeconomic measures for

achieving social justice. This particular narrative has specific consequences: it obscures the state
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responsibility in violence and, most importantly, it creates the impression that the Colombian
government is able and willing to fulfill its international responsibility to address human rights.
The current definition of victim (Law 1448/11) is an example of this limited subjectivity created
by the law. The definition establishes specific conditions for receiving transitional justice
benefits and excludes persons harmed who do not fulfill those requirements.

I argue that transitional justice in Colombia is a contested project. In practice, it differs
from the homogeneous ideal the United Nations prescribed. Several agendas (the President, the
Constitutional Court, the International Criminal Court, guerrilla groups, paramilitary groups,
political parties and victims) are in contention, which make the process volatile, uncertain and
dependent upon changes that every administration, the Congress and the Constitutional Court
decides to make. The notion, implications, and consequences of transitional justice from 2005
were not the same as in 2014 and are prone to be modified after signing the peace agreement
with FARC.

Finally, I argue that transitional justice in Colombia mostly emphasizes law production.
Through the documents analyzed, I observed continuous tension between the President, the
Congress and the Constitutional Court that triggered changes in existing laws or the creation of
new laws. As stated in Chapter 4, the International Criminal Court Prosecutor reiterated her
strong belief in “the power of the rule of law to serve as potent tool to stop and prevent violence
and to pacify communities gripped by conflict” (Bensouda 2015). This reveals the lead role of
laws and regulations as relevant “problem solver” indicators in transitional justice contexts.

This research contributes to critical human rights and critical legal geography literature
concerning violence, power and social justice. It analyzes how a standardized set of mechanisms

to address a legacy of human rights abuses, deliberately acknowledge certain sources of violence
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and exclude others. Particularly, how those mechanisms exclude those sources of violence that
caused the violence in the first place in Colombia. This research raises several questions for
further analysis, especially in the context of an eventual signing of a peace agreement in the near
future between the FARC and the State. First, the idea of post-conflict is mentioned throughout
President Santos legal texts, but it has become specifically relevant in the media as the peace
talks with FARC advance. Applying Ross’ (2010a, p.1) analysis about the ‘post’ in ‘post-
conflict’ to the Colombian case, one could ask: What will count as “post-conflict” in Colombia?
How does the ability to determine the ‘post’ will influence future power-relations within the
country? Most importantly, how does this determination affect the material interests of the
population impacted by the conflict and its associated violence? Will Colombians incur higher or
lower levels of inequality with regard to wealth and land distribution once they enter into the
“post-conflict” stage?

Second, the peace talks negotiators have reiterated the need of establish a Truth
Commission after signing a peace agreement. Will the future Truth Commission’s narrative
include multiple representations of violence, including those that link current violence with
historical socioeconomic causes and consequences? How will future narratives of the Truth
Commission be acknowledged and represented in the laws?

Another question for further analysis relates to how Colombian transitional justice
impacts the Latin American region. The notion of “internal armed conflict” automatically binds
state action to the territorial limits of the country, and ignore the implications that war in
Colombia have in other countries. As Ross and Sriram (2012) state, “the transitional justice
mechanisms that respond to past atrocities have generally been undertaken in national or

international institutions and focus primarily on offenses within a single state and primarily by
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national actors of that state. Despite the proliferation of transitional justice mechanisms, they
have generally not been designed or utilized to address transboundary or regionalized abuses.
The result has been significant inconsistencies in practice, with some crimes addressed and
others ignored, creating zones of impunity” (p.3). Thus, further analysis is required to understand
the impact of the conflict in the region.

This thesis has demonstrated that Colombian transitional justice is exclusionary and it is
linked to a deliberate limited narrative of laws related to violence in Colombia. How will a
limited understanding of violence affect people? Will the “post-conflict” project in Colombia
prevent the possibilities of renewed violence?

As the Colombian Grupo de Memoria Historica (2013) states, “Colombia is just starting
to clarify the dimensions of its own tragedy”. In that regard, it is important to ask for further
analysis as to what kind of justice can be achieved through transitional justice; who are the

beneficiaries of transitional justice and who becomes ignored and excluded.
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