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ABSTRACT
As one takes a look around at what used to be lush green pastures full of cows and old
farmhouses, they are often appalled to find in their place walls of steel and glass and miles of
endless pavement serving a multitude of automobiles. Our natural areas, farmlands, and open
spaces are being destroyed daily in the name of progress for new monotonous development.
Traditional land use control techniques such as zoning have proved to be rather ineffective
growth management tools allowing the encroachment of development on agricultural lands. One
preservation tool that can aid in preserving these threatened open spaces is the Transfer of
Development Rights (TDR) program. This thesis examines the legitimacy and successfulness of
the TDR program for the protection of farmlands, natural landscapes, and historic properties.
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CHAPTER 1
INTRODUCTION
Purpose of Study
This purpose of this thesis is to educate the general public on the subject of Transferable
Development Rights (TDRs) as a viable preservation tool for farmlands, natural areas, and open
spaces. The principal argument put forth in this study is that open space is worthy of
preservation, and one technique that can effectively protect agricultural lands and open spaces
from being encroached upon by development is the TDR program.
Methodology
Both primary and secondary source literature was analyzed to establish a foundation for
the legitimacy of TDRs as an efficient preservation tool for rural lands. Although TDRs have an
urban origin, they have been found to be a viable preservation tool for the preservation of rural
farmlands and open space. Internet sources were additionally utilized as many TDR studies and
reports have been made accessible on-line.
Organization
This study is organized into five chapters, all of which have distinct topics but are interrelated. Chapter 1 provides an introduction to the study and briefly details each chapter. Chapter
2 explains the importance of open space in our society and points out the pitfalls of current
zoning that prevent the preservation of open space. Chapter 3 focuses on the development of
TDR and makes a case for TDR being a viable preservation tool for open spaces. Chapter 4
briefly details two TDR success stories. Chapter 5 serves as the conclusion and makes future
recommendations. Both Appendix A and B have been reprinted from the book, Beyond Takings
-1-

and Givings: Saving Natural Areas, Farmland, and Historic Landmarks with Transfer of
Development Rights and Density Transfer Charges, with the author’s permission. Appendix A
contains 142 TDR Case Studies covering 134 communities nationwide. These case studies were
selected based on their successfulness in generating a significant amount of transfers and also for
their unique and diverse usage of TDRs. For further information on “takings” related to TDRs,
see Appendix B, which contains State Takings Laws that were available as of June 2000.
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CHAPTER 2
THE VALUE OF OPEN SPACE
Land is modern man’s most precious natural resource and its wise use is imperative.
- Chavooshian, Norman, & Niewswand1

Our natural areas, farmlands, and open spaces are being destroyed daily in the
name of progress for new monotonous development. On every “country road, every unpaved
lane, every former cowpath, stands new houses, and each one is somebody’s version of the
American Dream. Most are simple raised ranches based on tried-and-true formulas – plans
conceived originally in the 1950s, not rethought since then, and sold then thousand times over.”2
These mass produced homes could be located anywhere in the United States. Kunstler, author of
The Geography of Nowhere says, “There is little sense of having arrived anywhere, because
everyplace looks like no place in particular.”3 In order to preserve our countryside and restore a
sense of place into people’s hearts and minds, we, as a society, must implement sound policies to
ensure a tomorrow that is not perceived as “just different versions of nowhere.”4
The Loss of Farmland
The national decline in “both farmland acreage and the farming population during the
past half-century, and particularly over the last several decades, is well documented. In the
1

Jerome G. Rose, ed., The Transfer of Development Rights: A New Technique of Land Use
Regulation (New Brunswick: Center For Urban Policy Research - Rutgers - The State University
of New Jersey, 1975), 167.
2
James H. Kunstler, The Geography of Nowhere: The Rise and Decline of
America’s Man-Made Landscape (New York: Simon & Schuster, 1993), 166.
3
Ibid., 131.
4
Ibid., 166.
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Northeast much of this land was literally abandoned and has gradually grown back into forest.”5
This has not remained true for other regions of the country. In many cases, large tracts of
agricultural land have been bulldozed for suburban development.

Figure 1. Development encroaching upon agricultural lands 6
People have been able to move into these once rural areas primarily because of the
construction of the interstate highway system. This network has made “it possible to drive much
greater distances to urban jobs within tolerable commuting time (often as much as one hour in
each direction). Superhighway extensions have frequently produced a ‘can-opener effect’ upon
the rural hinterland of metropolitan job centers. Eventually employers relocate to more suburban
5

Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and Robert D. Yaro,
Rural By Design (Chicago: Planners Press – American Planning Association, 1994), 289.
6
Image credit - Samuel N. Stokes, A. Elizabeth Watson, Genevieve P. Keller, and J. Timothy
Keller, Saving America’s Countryside: A Guide to Rural Conservation (Baltimore: The John
Hopkins University Press, 1989), 137.
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locations, thereby further extending the ‘commutershed’ into adjacent rural counties.” 7 This
process has created a “post-interstate landscape,” which has caused multiple problems for the
indigenous farmers.
Land Rights
The question has been posed, “How can we protect critical natural areas, preserve open
space, and ensure a high quality of life, yet at the same time accommodate the legitimate
development demands of a growing society?”8 One concept of land use controls that seems to
achieve this objective is called the Transfer of Development Rights. The idea driving this
concept is simple in nature, but at the same time, it is very different from the traditional laws that
governed land development and ownership.
American attitudes toward “real property were inherited from the English land-tenure
system and were strengthened during colonial times when there seemed to be unlimited land
available. As expressed, for example, in the Northwest Ordinances of 1787, the central idea was
ownership of land in ‘fee simple,’ which meant ownership that confers upon the owner the right
to do anything he wants with his land except what is prohibited by local, state, and federal
governments. In a sense land was treated as an unlimited commodity as abundant as air and
water.”9 When an early settler purchased the title to a piece of land, he had a “free hand to farm
it, mine it, build houses or stores on it, or simply hold it as an investment.”10 This freedom has
been chipped away, and today we are even more aware of our limitations as current and potential

7

Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and Robert D. Yaro,
Rural By Design (Chicago: Planners Press – American Planning Association, 1994), 289.
8
Jerome G. Rose, ed., The Transfer of Development Rights: A New Technique of Land Use
Regulation (New Brunswick: Center For Urban Policy Research - Rutgers - The State University
of New Jersey, 1975), 166.
9
Ibid.
10
Ibid.
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environmental problems are adding “other restrictions to the development process and are further
narrowing that unlimited freedom to develop, once so closely associated with land ownership.”11
As a developed society, we ought to “possess and enjoy an environment of the highest
quality, but until very recently, land-use policies dictated by economic, political, and social (or
perhaps anti-social) considerations have insensitively and irresponsibly squandered the land.”12
It is widely accepted that open space provides aesthetic and social values in the form of
farmlands, historic sites, and scenic landscapes. It is ironic then that these are the areas that have
rarely been protected and retained for their community value.
The Problems of Zoning
Traditional land use control techniques such as zoning, sliding scale zoning, open space
zoning, and open space development are often viewed as ineffective growth management tools
allowing the encroachment of development on agricultural lands. Under conventional zoning
“land is considered a commodity programmed to be developed for some appropriate use, a
notion entirely consistent with our frontier heritage.”13
Zoning changes and variances have been granted often times in response to “political
pressures that fail to adequately account for socioeconomic and environmental considerations.
As a result, there is demand for new growth management techniques that recognize the need for
an economic and environmental balance, the importance of private property rights, the power of
market-based approaches, and states' particular legal and political structures.” 14

11

Ibid., 167.
Ibid.
13
Ibid.
14
Michigan Agricultural Experiment Station - Michigan State University, “Managing Growth
and Addressing Urban Sprawl: The Transfer of Development Rights,” August 1999,
<http://www.maes.msu.edu/publications/researchreports/RR/RR563.pdf> (15 June 2007).
12
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Table 1. Key Definitions 15

New concepts were developed to overcome the shortcomings in zoning that prevent the
preservation of open space. One concept that came out of this concern is the “greenbelt” concept,
which is an adapted form of the European’s “garden cities”. Other techniques such as
“clustering, density zoning, performance zoning, floor-area-ratio, and planned unit development
(PUD) were prompted by the housing boom of the fifties and sixties which permitted

15

Image credit- Robert E. Coughlin, John C. Keene, J. Dixon Esseks, William Toner, and Lisa
Rosenberger, The Protection of Farmland: A Reference Guidebook for State and Local
Governments (Amherst: Regional Science Research Institute, 1981), 17.
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municipalities to explore and experiment with techniques to preserve some open space, rather
than have entire tracts developed on a lot-by-lot basis.”16

Existing Village

Conventional Development

Development with TDR

Figure 2. Development Images: Conventional vs. TDR 17

All of these development techniques were enacted for the preservation of open space and
to break up the monotonous sprawl often created by conventional zoning. Often times, these
mechanisms result in noncontiguous tracts of preserved open space. While this result is not
undesirable, these techniques do not allow for the protection of large tracts of open space.

16

Jerome G. Rose, ed., The Transfer of Development Rights: A New Technique of Land Use
Regulation (New Brunswick: Center For Urban Policy Research - Rutgers - The State University
of New Jersey, 1975), 168.
17
Image credit - Massachusetts’ Smart Growth Tool Kit, <http://www.mass.gov/envir/smart_
growth_toolkit/pages/glossary.html#sustainabledev> (15 June 2007).
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Figure 3. Landscape prior to encroaching development 18

18

Image credit - Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and
Robert D. Yaro, Rural By Design (Chicago: Planners Press – American Planning Association,
1994), 92.
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Figure 4. Landscape developed under current zoning regulations 19

19

Image credit - Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and
Robert D. Yaro, Rural By Design (Chicago: Planners Press – American Planning Association,
1994), 94.
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Figure 5. Landscape developed with use of TDRs 20
Another concept that was developed to overcome the shortcomings of conventional
zoning is the Transfer of Development Rights (TDR) program. This promising growth

20

Image credit - Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and
Robert D. Yaro, Rural By Design (Chicago: Planners Press – American Planning Association,
1994), 97.
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management approach has often been associated with the new craze of “smart growth.” TDR
helps communities plan their growth in a way that preserves open spaces. The net effect is the
“preservation of environmentally important areas with equitable compensation for the owners.”21
Besides the general question of due process and property rights, development raises “the plus of
increased taxes for hard pressed municipalities against the minus of possibly making the
community a less desirable place to live. The transfer of development rights is a new technique
to help solve this fundamental dilemma without violating basic rights and due process as
guaranteed under the Constitution. It combines planning with certain aspects of property law.”22
There is no cost to “the tax payers since no acquisition by government is involved, and at the
same time, the housing needs of a growing population can continue to be met.”23 This program
provides a foundation for growth control while protecting environmental and natural resources.
Like all growth management techniques, TDR will not operate efficiently by itself. To be truly
effective, TDR should work in conjunction with other growth control techniques such as zoning
and agricultural districts.24
The Need for Open Space
The argument for the preservation of open space generally has been based on “an
aesthetic notion that we must preserve our scenic areas. Certainly this is important, although not
so critical as to justify very restrictive zoning regulations. However, we are now discovering that
the wise, productive, and beneficial use of open space is essential in maintaining an ecological
21

Jerome G. Rose, ed., The Transfer of Development Rights: A New Technique of Land Use
Regulation (New Brunswick: Center For Urban Policy Research - Rutgers - The State University
of New Jersey, 1975), 169.
22
Ibid., 168.
23
Ibid., 169.
24
Massachusetts’ Smart Growth Tool Kit, <http://www.mass.gov/envir/smart_growth_toolkit/
pages/glossary.html#sustainabledev> (15 June 2007).
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harmony, in improving the quality of air and water and in promoting the psychological wellbeing of the population.”25 The long-term effects of open space preservation go beyond mere
aesthetics. According to a “1988 report of the Governors’ Committee on the Environment (NPS,
1990), the governors of five New England states officially recognized open space as a key
element in the quality of life that brought rapid economic growth and a multi-billion dollar
tourism industry to the region.”26 Through studies of this nature, we can assess the tangible
economic benefits associated with quality of life.

Before

After

Figure 6. Open space devoured by development under conventional zoning regulations 27

As early as the 1850s, Frederick Law Olmsted realized the economic benefits of
preserving open space. Although Olmsted’s Central Park example addresses the preservation of
green space in an urban area, the principles remain the same for the preservation of rural lands.
Olmsted began his study by “tracking the value of real estate adjacent to the park while it was
25

Jerome G. Rose, ed., The Transfer of Development Rights: A New Technique of Land Use
Regulation (New Brunswick: Center For Urban Policy Research - Rutgers - The State University
of New Jersey, 1975), 175.
26
Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and Robert D. Yaro,
Rural By Design (Chicago: Planners Press – American Planning Association, 1994), 283.
27
Image credit - Massachusetts’ Smart Growth Tool Kit, <http://www.mass.gov/envir/smart_
growth_toolkit/pages/glossary.html#sustainabledev> (15 June 2007).
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still under construction. He compared the higher tax revenues received from those adjacent
properties with the interest the city was then paying for parkland acquisition and improvement.
When it was only half complete, Central Park began to generate revenue. Olmsted documented a
$55,880 net return in annual tax from the park in 1864 (Fox, 1990).”28
Olmsted’s analysis of Central Park is still valid today and provides communities a
compelling reason to preserve open space. Since one of a municipality’s prime sources of “funds
is the real estate property tax, and because protected open space increases the value of the
surrounding land (while creating little new demand for costly governmental services), it is in the
public’s best interest to preserve open space.”29
More recently, similar studies to Olmsted’s yield growing evidence to show that open
space in and around developments actually increases property values. For example, researchers
evaluating “the impacts of a greenbelt on neighborhood property values in Boulder, Colorado,
found that the aggregate property value for one neighborhood increased $5.4 million with
proximity to the greenbelt. Resulting in $500,000 of additional annual property tax, the increase
in property tax alone could recover the initial costs of the $1.5 million purchase price in just
three years (Correll, Lillydahl, and Singell, 1978).”30
The Politics of Open Space Preservation
Politically, it has been difficult to enact regulations for the preservation of open space.
As a result, many communities have adopted “large-lot zoning in an ill-guided effort to preserve
open space. The result of those measures has been to increase sprawl and to lose any of the

28

Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and Robert D. Yaro,
Rural By Design (Chicago: Planners Press – American Planning Association, 1994), 284.
29
Ibid.
30
Ibid.
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economic or amenity advantages of preserved open space.”31 There are, however, two
economically viable programs that are commonly used for open space preservation, which are
open space acquisition and cluster ordinances.
Open Space Acquisition
Acquisition programs for the preservation of open space range from “land purchases (fee
simple acquisition) to the purchase of certain specified rights in the land (through a variety of
easements relating to different purposes, such as scenic protection, public foot-path access, and
limitation or prohibition of future development).”32 Purchase of Development Rights (PDR) is
another technique for the preservation of farmland. PDRs allow for the permanent preservation
of farmland but are extremely expensive and often do not preserve contiguous tracts of land. It is
for these reasons that PDRs are often not the mechanism chosen for the preservation of open
spaces.
At the local level, acquisition programs are generally thought to be too expensive for
their worth. However, even without taking into consideration related benefits of open space, a
community can usually acquire open space cheaper than to have it developed. One sample area
that highlights this concept is Huntsville, Alabama. The Huntsville Land Trust compared “the
public cost of development to the public cost of open space acquisition in its efforts to preserve
acreage on Monte Sano, the city’s scenic mountainous backdrop. Development of the area
would cost $5 million in infrastructure costs and from $2,500 to $3,000 per acre annually for

31
32

Ibid., 287.
Ibid.
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public services. Acquisition costs, on the other hand, would be $3.3 million, plus $75 per acre in
annual maintenance costs for the open space (World Wildlife Fund, 1992).”33
This is not to say that all “housing developments should be prevented in a community, or
that all vacant land should be bought and retained as open space. While open space acquisition
may raise taxes, it will often times result in a smaller tax increase than that required by allowing
the land to develop.”34
Cluster Ordinances
Cluster development and TDR are not the same technique; however, they both “involve
the shifting of development rights, but cluster development involves the reorganization of
development yield on the same property, whereas TDR involves the transfer of rights from one
property to another.”35 When considering cluster ordinances, many communities find it difficult
to reach consensus on the determination of appropriate lot-size reductions and whether or not to
offer density incentives.
Although size relationships will change with “local market conditions, there will be a
threshold in every community where clustering will produce an equal or greater return to the
developer than a conventional subdivision.”36 The nature of clustering lowers development costs
as the length of roads has been shortened, therefore necessitating fewer utilities.

33

Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and Robert D. Yaro,
Rural By Design (Chicago: Planners Press – American Planning Association, 1994), 287.
34
Ibid.
35
CRCOG Best Practices Manuel, “Transfer of Development Rights Fact Sheet,”
<http://www.crcog.org/publications/CommDevDocs/TCSP/Ch03_FactSheet_TDR.pdf> (15 June
2007).
36
Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and Robert D. Yaro,
Rural By Design (Chicago: Planners Press – American Planning Association, 1994), 287.
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Figure 7. Forms of Clustering 37

37

Image credit - Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and
Robert D. Yaro, Rural By Design (Chicago: Planners Press – American Planning Association,
1994), 302.
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CHAPTER 3
TRANSFER OF DEVELOPMENT RIGHTS (TDR)
Who Coined TDR?
Since 1977, state and local governmental entities have “implemented transfer of
development rights (TDR) and purchase of development rights or purchase of agricultural
conservation easements (PDR/PACE) programs to permanently preserve farmland throughout
the United States (AFT 2001a; AFT 2001b; AFT 2001c).”38 One of the first, “if not the first, to
suggest TDR as a technique to preserve open spaces was Gerald D. Lloyd. Perhaps because it
was too new an idea and too different from traditional property ownership and development
laws, Lloyd’s suggestion was not seriously pursued or developed into a workable form.”39
In 1968, seven years after Lloyd introduced the concept of TDR, New York City adopted
the first TDR program in the United States as part of its Landmarks Preservation Law. This law
prevented alterations or demolition of any historic landmark. It also allowed the landmark
owners the option to transfer their development rights of the landmark to adjacent suitable
properties. One example of this is the transfer of air rights over a historic landmark. Air rights
could be transferred from “districts where strict height limitations are set (similar to open space
areas that are to be kept open) to districts where new higher height limitations are permitted.”40
The developers’ incentives to purchase these air rights were extremely high as property values in
38

Charles B. Moss and Andrew Schmitz, Government Policy and Farmland Markets: The
Maintenance of Farmer Wealth (Iowa: Iowa State Press, 2003), 285.
39
Jerome G. Rose, ed., The Transfer of Development Rights: A New Technique of Land Use
Regulation (New Brunswick: Center For Urban Policy Research - Rutgers - The State University
of New Jersey, 1975), 169.
40
Ibid.
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New York had sky-rocketed. The city of Chicago took a similar but “more comprehensive TDR
approach to preserve historic buildings as proposed by Professor John J. Costonis of the
University of Illinois Law School.”41

Figure 8. Transfer of air rights to surrounding buildings in an urban area 42

The first state legislation to “create districts within which development rights would be
transferred was introduced by Senator William Goodman in the Maryland Senate in January

41

Ibid.
Image credit - John J. Costonis, Space Adrift: Landmark Preservation and the Marketplace
(Chicago: University of Illinois Press, 1974), 32.
42
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1972.”43 The development rights must be “purchased by builders, since no building would be
permitted unless sufficient rights had been obtained. This in turn would guarantee a specified
amount of open space. The value of the development rights would be determined by market
conditions, but local officials would set the open space requirement.”44

Figure 9. The Chicago Plan - Transfer of air rights in an urban area 45

43

Jerome G. Rose, ed., The Transfer of Development Rights: A New Technique of Land Use
Regulation (New Brunswick: Center For Urban Policy Research - Rutgers - The State University
of New Jersey, 1975), 170.
44
Ibid.
45
Image credit - John J. Costonis, Space Adrift: Landmark Preservation and the Marketplace
(Chicago: University of Illinois Press, 1974), 33.
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What is TDR?
The Transfer of Development Rights program, commonly known as TDR, is a not-forprofit organization designated by the IRS as a 501(c)(3). TDR has traditionally been associated
with the preservation of historic landmarks, farmlands, and open spaces. Many communities,
however, have been creative with the use of TDRs. For example, Carroll County, Maryland uses
TDRs to protect underground stone deposits that are vital its economy. In the context of farmland
protection, “TDR is used to shift development from agricultural areas to designated growth zones
closer to municipal services.”46
The TDR program is based on the concept that property owners have “a bundle of
different rights, including the right to use land, lease, sell and bequeath it, borrow money using it
as security, construct buildings on it and mine it, subject to reasonable local land use regulations.
Some or all of these rights can be transferred or sold to another person.” 47 When a landowner
sells property, all the rights generally are transferred to the buyer. TDR programs allow
landowners to separate and sell the right to develop land from their other property rights.
TDR can be thought of as “a way of encouraging the reduction or elimination of
development in areas that a community wants to save and the increase of development in areas
that a community wants to grow.”48 Traditionally, the areas that a community wants to preserve
are called the “sending areas,” while the areas that are to be developed are called the “receiving

46

American Farmland Trust – Farmland Information Center, “Fact Sheet: Transfer of
Development Rights,” <http://www.farmlandinfo.org/documents/27746/FS_TDR_1-01.pdf> (15
June 2007).
47
Ibid.
48
Rick Pruetz, “Beyond Takings and Givings: Saving Natural Areas, Farmland, and Historic
Landmarks with Transfer of Development Rights and Density Transfer Charges,”
<http://<www.beyondtakingsandgivings.com/tdr.htm> (15 June 2007).
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areas.” TDR programs are generally established by local zoning ordinances, which designate
both “sending” and “receiving” areas.

Figure 10. Development rights transferred from sending area to receiving area 49

49

Image credit - Peter Wolf, Land in America: Its Value, Use, and Control (New York: Pantheon
Books, 1981), 176.
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Figure 11. Flow chart of a landowner’s bundle of rights 50

Choosing a Sending Area
The sending areas can be natural areas, open spaces, agricultural lands, historic
properties, or just any property that the community feels is important. The most suitable sending
area is where large tracts of land remain in farm use. The more fragmented the agricultural land
base, the more difficult it is to find a feasible sending area. The sending area properties must be
“rezoned to a form of dual zoning that gives the property owners a choice. Given this choice, the
owners can choose not to participate in the TDR program and instead use and develop their land
as allowed under the baseline option.”51 Alternatively, the property owners can voluntarily elect

50

Image credit - Robert E. Coughlin, John C. Keene, J. Dixon Esseks, William Toner, and Lisa
Rosenberger, The Protection of Farmland: A Reference Guidebook for State and Local
Governments (Amherst: Regional Science Research Institute, 1981), 175.
51
Rick Pruetz, “Beyond Takings and Givings: Saving Natural Areas, Farmland, and Historic
Landmarks with Transfer of Development Rights and Density Transfer Charges,”
<http://<www.beyondtakingsandgivings.com/tdr.htm> (15 June 2007).
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to use the TDR option. Under the TDR option, the sending site owner “enters into a deed
restriction that spells out the amount of future development and the types of land use activities
that can occur on the property. When that deed-restriction is recorded, the sending site owner is
able to sell a commodity created by the community’s TDR ordinance called a transferable
development right or a TDR.”52 Traditionally, the TDR ordinance specifies how many TDRs can
be sold from one sending area after the deed-restrictions are filed. Pricing per TDR varies from
case to case; however, if enough TDR sales are permitted, the proceeds from these sales can be
an estimate of the development value of the sending area.53
Choosing a Receiving Area
Receiving areas are places where a community wants to see more growth. Jurisdictions
must be able to “identify receiving areas that can accommodate the development to be
transferred out of the farming area. The receiving areas must have the physical capacity to absorb
new units.”54 Usually, receiving areas are closely located to a highly developed area causing said
area to in turn have an even higher density. Residents of these areas must be willing to accept
higher density development. Often, residents of a potential receiving area must be persuaded that
“the benefits of protecting farmland outweigh the costs of living in a more compact
neighborhood.”55
The receiving areas, just as the sending area properties, have to be rezoned for dual
zoning, which allows developers the freedom to choose whether or not they take part in the TDR
program. If developers elect to not take part in the TDR program, they are limited to “a lower,
52
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June 2007).
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less-profitable level of development. Alternatively, under the TDR option, developers must buy
and retire a specified number of TDRs in order to achieve a higher, more profitable level of
development.”56 The price of TDRs is usually negotiable and discussed between any interested
buyer and seller; however, the price can be influenced by the number of TDRs that the sending
area has to sell.
TDRs a Success?
TDR programs have been both successful and unsuccessful. As long as TDRs remain
affordable, developers will continue to buy them because they are able to attain higher profits
through the extra development permitted under the TDR option, even with the additional price of
the TDR. When TDR programs become unaffordable, developers will not buy them because
“TDR costs will make the TDR option less profitable than the baseline option. Similarly, if the
TDR ordinance does not allocate enough TDRs to sending areas, the property owners may
decline to sell their TDRs. If a TDR program fails to generate transfers, there may be calls to
remove it from a community’s zoning code.”57
On the other side of this process, there are some communities that are so committed to
the preservation of historic landmarks, farmlands, and open spaces that they have gone as far as
to willingly tax themselves in order to generate ongoing funds for easement or land purchases.
These acts, while honorable, are reinforced with monetary incentives such as receiving a tax
deduction. TDR programs, in general, are of a more regulated form than conservation easements
and are distinct from purchase of agricultural conservation easements (PACE) programs because
56
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they involve the private market. The TDR program effectively offers a solution to communities
who lack enthusiastic public support by not relying upon taxpayer dollars or on grants. Before a
community chooses TDR as a rural preservation tool, the following framework must be in place.



Statewide enabling legislation that recognizes the benefits of TDR



The adoption of a local TDR ordinance



A competitive market for the sale of TDRs

Who Uses TDRs?
TDRs are predominately used by “counties, towns, and townships. In 1981, the National
Agricultural Land Study reported that twelve jurisdictions had enacted TDR programs to protect
farmland and open space, but very few of these programs had been implemented.”58 By the
1980s and 90s, many TDR ordinances had been adopted by local governments. In the spring of
2000, a survey identified fifty jurisdictions with TDR ordinances. Despite the widespread
adoption of TDRs, “only fifteen programs have protected more than 100 acres of farmland and
only eight programs have protected more than 1,000 acres of farmland. Twenty-two programs, or
44 percent, have not protected any agricultural land. Since the early 1980s, Montgomery County,
Maryland, has protected 40,583 acres using TDRs, or 60 percent of the national total (67,707
acres).”59
In 2003, Rick Pruetz, author of Beyond Takings and Givings: Saving Natural Areas,
Farmland, and Historic Landmarks with Transfer of Development Rights and Density Transfer
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Charges, identified 134 communities nationwide with TDR programs. He gathered this
information by reviewing planning publications and through a survey that he mailed to
approximately 3,500 communities across the United States. While this collection of data is
tremendous, there are undoubtedly many TDR programs that were not recorded in his book. He
found that at least thirty-one states have “communities with TDR programs. However, the
communities with TDR programs are not evenly distributed throughout those states.”60 Pruetz
condensed his research findings on TDRs into several tables, which have been reprinted below.
Table 2. TDR Programs 61
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Rick Pruetz, Beyond Takings and Givings: Saving Natural Areas, Farmland, and
Historic Landmarks with Transfer of Development Rights and Density Transfer Charges (Marina
Del Rey: Arje Press, 2003), 49.
61
Reprinted, with permission of author, from Beyond Takings and Givings: Saving Natural
Areas, Farmland, and Historic Landmarks with Transfer of Development Rights and Density
Transfer Charges, shown as Table III-1, 44-46.
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Table 3. TDR Programs by State 62

62

Reprinted, with permission of author, from Beyond Takings and Givings: Saving Natural
Areas, Farmland, and Historic Landmarks with Transfer of Development Rights and Density
Transfer Charges, shown as Table III-2, 47-49.
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Table 4. States Ranked by TDR Programs 63

63

Reprinted, with permission of author, from Beyond Takings and Givings: Saving Natural
Areas, Farmland, and Historic Landmarks with Transfer of Development Rights and Density
Transfer Charges, shown as Table III-3, 51.
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Table 5. TDR Programs listed by Region 64

Advantages and Disadvantages of TDRs
While the success of places like Montgomery County, Maryland is undeniable, we must
address both the advantages and disadvantages of the TDR program. One of the advantages is

64

Reprinted, with permission of author, from Beyond Takings and Givings: Saving Natural
Areas, Farmland, and Historic Landmarks with Transfer of Development Rights and Density
Transfer Charges, shown as Table III-4, 52.
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that the sending site owner is able to make a total profit off of the sheer potential of development
that could have taken place on his/her property, while still profiting from their farming. The
developers in the receiving areas also have an advantage. They are able to increase their profit
through “the extra development allowed under the TDR option despite the additional cost of the
TDRs.”65 For some communities, another advantage of the program is that it does not rely upon
tax dollars but rather the private sector so that areas without a strong public support can still
preserve natural areas, farmland, and historic landmarks by using market incentives.
Some disadvantages of the program are most felt by the people who live close to
receiving areas. This is because residents who live close to where the additional new homes are
to be built are likely to object to this added density in their neighborhood. TDR programs can
also be considered difficult to understand for many people and from a technical standpoint “can
be difficult to establish because they require a reasonable match of supply to demand in what is
by definition a very limited market to establish a legitimate price and careful rezoning to create
the necessary financial incentives.”66
TDRs vs. Conservation Easements
While there have been many efforts to save rural America’s historic resources, one recent
movement in our law system could make all of the difference. Many communities often times
confuse conservation easements with transferable development rights, as they both preserve
agricultural farmlands. A conservation easement is a “way for a landowner to permanently
protect the environmental value of his or her land while continuing to own it. It is a legal

65
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agreement between a landowner and a government agency or nonprofit organization that
permanently limits development of the land. Even if an owner sells the land or passes it to his or
her heirs, the conservation easement remains in effect. By donating a conservation easement, a
landowner may qualify for a variety of tax incentives. These include reduced property and estate
taxes, as well as having the easement classified as a charitable gift for income tax purposes.”67
The recent tax law signed by President George W. Bush Jr. gives rural landowners more
incentives to place conservation easements on their property. These easements are defined as
“donations of all of a portion of a landowner’s development rights to protect specific natural,
scenic, or historic resources such as working farms or wildlife habitat.”68
This tax law is only effective for donations given in 2006 and 2007 unless it is later made
permanent. While the enhanced tax benefits are in effect, it is assumed that many rural property
owners will take advantage of this program. Property owners who give their development rights
away in a conservation easement now can deduct “up to 50 percent of their adjusted gross
income in any year instead of 30 percent and if most of their income is from farming, ranching or
forestry, they can deduct all of their income.”69 Another perk is that property owners can now
carry over their deductions for their contribution for up to fifteen years, whereas under the old
law the limit was five years.
Once property owners place a conservation easement on their land, they are still able to
manage and farm their land. The easement simply is a donation of the property owner’s
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development rights so as to protect the land from being developed. Property owners who
participate in this program are still required to pay local taxes on their land.
In the past, conservation easements have not been as widely used by farmers as
transferable development rights. In the absence of documentation, one can speculate that this is
because under the TDR program the landowner gets paid for his/her development rights along
with being able to maintain and farm his/her land. This new law will make conservation
easements a stronger competitor, as it gives enhanced tax incentives to the property owner for
his/her donation of development rights to the land while still being able to manage and farm the
land.
Legal Issues of TDRs
Under the Fifth Amendment of the Constitution, “made applicable to the states under the
Fourteenth Amendment, the government is prohibited from taking private property for public use
without ‘just compensation,’ and from depriving individuals of their private property without
‘due process of law.’”70 TDR, in many instances, avoids the “takings issue” as the sending site
owners have the choice whether or not to participate in the TDR program. If the landowners do
not wish to sell their development rights, then they are only allowed to develop their property
under the current zoning regulations. For more information on “takings” related to TDRs, see
Appendix B, which contains a summary of State Takings Laws that were available as of July
2000.
There is little question that the Penn Central71 case was a “watershed decision not only in
takings jurisprudence but also in establishing the legal context for using TDR to abate impacts
70
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from potentially invasive regulations.”72 In this particular legal case, the Landmarks Preservation
Commission denied “permission for the Penn Central Transportation Company to build an office
tower on top of Grand Central Station, a designated landmark. Penn Central sued the City,
claiming that the Landmarks Preservation Law had taken its property. The U.S. Supreme Court
ultimately heard this case and decided that he City had not taken Penn Central’s property.
Furthermore the Court gave TDR some legitimacy by adding that if a taking had occurred, the
TDRs ‘undoubtedly mitigate whatever financial burdens the law has imposed on appellants, and,
for that reason, are to be taken into account in considering the impact of the regulation.’”73
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Figure 12. TDR Scenario 74

74

Image credit - Randall Arendt, Elizabeth A. Brabec, Harry L. Dodson, Christine Reid, and
Robert D. Yaro, Rural By Design (Chicago: Planners Press – American Planning Association,
1994), 152-153.
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CHAPTER 4
TDR SUCCESSES
Montgomery County, Maryland
With Montgomery County, Maryland producing over half of the total protected land in
the United States through the use of the TDR program, it is obvious that this case is one of the
most successful TDR stories. Montgomery’s population “more than doubled between 1950 and
1960 from 164,000 to 340,000, making it the fastest growing county in the state. After
witnessing the loss of productive farmland during the 1950s and 1960s in the southeastern part of
the county, elected officials decided to protect the remaining farmland in the northwestern
section.”75
Montgomery County adopted several plans throughout the 1960s and 70s that promoted
the protection of agricultural land and open space such as On Wedges and Corridors and also the
adoption of the Rural Zone. In 1981, Montgomery County established the TDR program as part
of the functional Master Plan for Preservation of Agricultural and Rural Open Space.
Maryland’s enacted legislation for the TDR program can be found in Article 66B, Section 11.01.
It states that “a local legislative body that exercises authority granted by this article may establish
a program for the transfer of development rights to: (1) Encourage the preservation of natural

75
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resources; and (2) Facilitate orderly growth and development in the State.”76 This framework
gives any county or municipal corporation in Maryland the power to establish a TDR program.

Figure 13. Preserved open space in Montgomery County, Maryland 77

When a task force determined that it would be too costly for the county to purchase
agricultural easements, they turned to the TDR program. Through the TDR program in
Montgomery County, “approximately 93,000 acres of county land has been designated as the
Agricultural Reserve (the sending area) and has Rural Density Transfer zoning. The Rural
Density Transfer Zone gives strong preferences to agriculture, forestry, and other open space
uses, as well as allowing a variety of agriculturally related commercial and industrial uses.
Housing density in the Agricultural Reserve limits the development to one house per twenty-five
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acres with a minimum one-acre lot size.”78 Furthermore, the agricultural zoning changed so that
properties in the Agricultural Reserve have TDRs at the rate of one unit per five acres instead of
the prior one unit per two acres. Despite the downzoning, the county still lost eighteen percent
of its agricultural land to development in the 1970s.” 79 Under the Montgomery County TDR
program, sending site owners can “continue farming and receive some revenue from the
development potential of their land through the sale of development rights. To date, farmers have
sold TDRs from more than 40,000 acres, permanently preserving this farmland.”80

Figure 14. Scenic view of Montgomery County, Maryland 81
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A lawsuit was filed by a group of property owners from the Agricultural Reserve in the
early 1980s claiming that they had “suffered a loss in property value because receiving sites had
not been designated prior to the downzoning. A circuit court judge ruled that the downzoning
was valid on its own merits and did not depend on the TDR program.”82
Fulton County, Georgia
Georgia, much later than Maryland, established a TDR program in 1998. The Georgia
Assembly passed legislation, which authorized local governments to implement TDR programs.
The Official Code of Georgia Section 36-66A-1 and 2 generally states that “the legislation
enables municipalities and county governments to protect public heath, safety, and the state’s
general welfare by adopting ordinances that provide for the transfer of development rights.”83
These programs have been used successfully “in other jurisdictions to preserve important
agricultural and ecologically sensitive lands and historic landmarks, stimulate economic growth,
and to manage urban development.”84
On April 22, 2003, the “State Legislature passed an amendment to the Transfer of
Development Rights legislation (Senate Bill 86), making TDRs available to any county that
adopts enabling TDR ordinances. Fulton County had already passed the enabling ordinance on
April 2, 2003, making Fulton County’s Chattahoochee Hill Country the first area eligible for
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TDR transactions, not only in Georgia, but in the entire southeastern United States.”85 The
Chattahoochee Hill Country, “located 45 minutes south of downtown Atlanta, stretches across
40,000 acres of undeveloped land bordering the Chattahoochee River on the west, Cascade
Palmetto/ Hwy. 154 on the east, and Coweta County on the South. A master plan has been
created to accommodate growth while preserving open space.”86 The community and landowners
along with the Chattahoochee Hill Country Alliance decided that the best way to protect their
valuable greenspace and meet their preservation goals was to establish a voluntary TDR
program, making it the first TDR program in Georgia.
The Fulton County TDR ordinance makes the transfer of development rights available to
Chattahoochee Hill Country landowners with “one acre or more of undeveloped property,
excluding the county mandated 75-foot streamside buffer. The landowners will be allowed 1
TDR per 1 acre of property without a residential structure.”87 The TDR program provides an
effective way to permanently preserve the natural resources of the Chattahoochee Hill Country
while still allowing growth in specific designated areas.
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CHAPTER 5
RECOMMENDATIONS AND CONCLUSION
Recommendations
TDR has been a difficult concept to implement, as it breaks the traditional link between a
site and the location of its potential development. While there are approximately 134
communities in at least thirty-one states that have a TDR program, only “fifteen programs have
protected more than 100 acres of farmland and only eight programs have protected more than
1,000 acres of farmland. Twenty-two programs, or 44 percent, have not protected any
agricultural land.”88 There is a growing need for communities with TDR ordinances to more
vigorously participate in generating the transfer of development rights for the preservation of
farmlands and open space. Additionally, the nineteen states without TDR enabling legislation
should be encouraged to take the appropriate steps in passing statewide legislation so that each
individual municipality will have the power to enact a TDR ordinance so that they may also
begin to generate transfers for open space preservation.
To create momentum in the understanding, adoption, and utilization of TDR ordinances
across the nation, the following steps should be taken:

Step 1. Seek an organization which will provide leadership in developing a program of
education regarding the use and benefits of TDRs. There are a number of organizations whose
interests are compatible with this concern. Perhaps the National Trust for Historic Preservation
88
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would be appropriate, especially because of its regional offices and field services which could
utilize statewide nonprofit preservation organizations to secure legislative approval in states
where needed.
Step 2. Identify those states which do and do not have enabling legislation. Table 5 (See
p. 36) lists those states -within each region- that have TDR capability and Table 6 (See p. 48)
lists those states -within each region- that do not have TDR capability.
Step 3. Organize a regional association interested in the proliferation of TDRs, utilizing
the statewide nonprofits as initial members, where they exist, or other identified interest groups.
Step 4. Target states without enabling legislation and identify those groups and
individuals within these states who would support enabling legislation.
Step 5. Working with those in each respective state, determine the nature of legislation
needed for TDRs, seek legislative sponsorship, and develop programs to educate citizens
regarding the needs and opportunities that TDRs can meet.
Step 6. Ask the leadership organization to create a TDR newsletter/ website which can
serve as a data bank and communications “vehicle” that will monitor TDR successes and
challenges for the benefit of subscribers.
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Table 6. States Without TDR Legislation
Region
East North Central
East South Central

Mid Atlantic
New England
Pacific West
South Atlantic
West North Central

West South Central

States
Indiana
Ohio
Alabama
Mississippi
Tennessee
Delaware
Rhode Island
Alaska
Hawaii
North Carolina
West Virginia
Iowa
Kansas
Missouri
Nebraska
North Dakota
South Dakota
Arkansas
Oklahoma

Conclusion
In order to preserve our countryside, farmlands, and open spaces from the fate of
becoming “just different versions of nowhere,”89 we must stop relying solely upon zoning
protection. Zoning is temporary and is often ineffectual, as it can be changed from one election
to the next. We must go a step further to implement the TDR program because the overall good
that can be achieved through its installment far outweighs any disadvantages of the program.

89
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With that said, TDRs may not always be the best implementation tool for rural land
preservation. The best tool or combination of tools will vary from community to community. In
some communities, “public support for preservation is so strong that voters agree to tax
themselves to generate substantial, ongoing funds for land and/or easement purchases. This
taxpayer financed preservation avoids the controversies associated with development, an
inherent feature of TDR.”90 Many communities, however, do not yet have this level of public
support for preservation. As more rural areas become developed, communities will begin to
appreciate the places that they once took for granted. Public support for preservation will
gradually grow out of this recognition.
When TDR ordinances work, they provide “a solution with multiple benefits. The
developers achieve greater profits from the higher level of development. The sending site owners
are able to liquidate the development potential of their properties while still using these
properties from non-development and, in some cases, income-producing activities. Finally, the
community itself is able to implement its preservation goals without relying exclusively on tax
revenues and other traditional funding sources.”91 With the aid of a TDR program, the
countryside that Kunstler refers to as a “wasteland” will be rejuvenated and a sense of place
restored.
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